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THE LAW REPORTER. 


JULY, 1844. 


THE RESIGNATION OF THE JUDGES. 


WE have intimated in former numbers, and it has been well under- 
stood, we presume, by the profession generally, that the judges of 
the court of common pleas, in Massachusetts, intend withdrawing 
from their present duties, on account of the inadequacy of their com- 
pensation. Whether any, or all of them, will be induced to retain 
their present places, from an assurance of better pay, or reduced 
labor, or other considerations, is, at present, quite uncertain, and, 
for our present purpose, quite unimportant. It is sufficient, for the 
purpose of this article, that an entire bench in Massachusetts have 
once expressed the determination to resign their oflices, because 
their salaries are entirely inadequate to compensate them for the 
labor they perform, and the sacrifice of private pecuniary interest, 
which they suffer in holding their offices. 

Such an event, growing out of such a cause, is, we believe, en- 
tirely without parallel in the history of the commonwealth, if not of 
the entire country. And happening, as it now does, in the cases 
of men, whose motives cannot be suspected or impeached as being 
other than those expressed, it is an event which ought to arrest the 
attention of all, who feel an interest in the well-being and good 
government of the community. It is an event which involves, in 
its consideration, the whole question of the compensation of public 
officers —a question which has been much discussed by the pol- 
iticians of Massachusetts, for the last few years, and which was, 
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finally, about a year since, resolved into a material change in the 
long-standing policy of the state. For several years it had been 
asserted, with much zeal, by a portion of the people of the com- 
monwealth, that the grade of salaries paid to the public servants 
was altogether too high, and that they ought to be reduced ; and 
the subject was agitated with increasing spirit, till, as is well known, 
a favorable opportunity occurred to bring about the desired reduc- 
tion at the session of the legislature in 1843. In the heat of the 
moment, and in the desire to carry out a long-cherished plan, the 
salaries of one bench were reduced, contrary, as has been shown 
in the pages of this journal, to the letter and spirit of the constitu- 
tion, and which have since, for that reason, been restored ; and the 
salaries of the other bench were also reduced, and the reduction 
has contributed, in no small degree, to the happening of the event 
mentioned at the head of this article. So far as the case of the 
common pleas judges was concerned, in this general reduction, it 
was urged, at the time the reduction was made, that theirs was an 
exception, and that, then, their compensation was insutllicient to 
remunerate them for the amount of labor performed, and that their 
salaries ought to be raised rather than diminished ; and we must 
do justice to some of the more reasonable advocates of a general 
reduction, in acknowledging that they exerted themselves among 
their friends in favor of an increased compensation to these judges. 
But the decree had gone forth for an indiscriminate reduction, and 
they did not escape. 

We have said, that this event involves, in its consideration, the 
entire question of the compensation of public officers. We pro- 
pose to discuss, briefly, this question, so far as it may be applicable 
to this and like cases. We suppose it to be a principle of a sound 
and healthy public policy, that the government should control the 


best talent and most thorough attainments for the administration of 


its various offices, which can be found, as applicable to the duties 
of its offices. This is the principle which governs individuals, in 
their private affairs, in the selection of their several agents. Long 
experience has taught them, that their safety and their interest rest 
in such a course ; and we believe it has generally been found, that 
whatever is true of the administration of individual interests, may 
be applied as a safe rule to the administration of public affairs. In 
a republican form of government, where public servants are, neces- 
sarily, frequently changed, nothing but a strict adherence to this 
principle will give dignity, stability, or energy to the government 
itself. A constant control and command of the services of the 
most eminent citizens, and those best qualified for its various places 
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of trust, must be the same strong — nay, a thousand times stronger 
— bulwark of a republican community, than that which is said to 
be constituted of a legally established, highly educated and wealthy 
aristocracy, under other forms of government. Public oflices, cer- 
tainly in Massachusetts, are no sinecures. ‘They hold out none of 
the temptations which similar ones do in aristocratic communities. 
They confer no titles ; no annuities or family privileges. ‘Their 
tenure is precarious ; and, in the great majority of instances, the 
honors they confer belong to the oflice, and the incumbent leaves 
them, when he leaves it. ‘The power and the profit which accom- 
pany them, are wisely so limited and restrained, that they are, 
from motives of personal interest, of no great moment to the lead- 
ing and successful members of all professions and pursuits among 
us. We may congratulate ourselves, that we live under the form 
of government which we do; but weak and undignified, if nothing 
worse, will be its administration, if those of our citizens, best able 
and qualified for its duties, cannot be induced to devote themselves 
to their performance. 

We almost. fear that we shall expose ourselves to the charge of 
making trite remarks upon a political axiom, in making more than 
the bare mention of so vital and well-recognized a principle of gov- 
ernmental policy. But we sometimes think the principle is forgot- 
ten, or neglected, when we hear the argument, so often advanced 
in favor of a low standard of compensation to public oflicers, 
namely, that it will be an easy matter to fill the offices, even if the 
remuneration is reduced, and that to a very low point. ‘The argu- 
ment is true, but is, we conceive, fraught with dangerous conse- 
quences not foreseen by those who use it. Undoubtedly men 
might always be found, who would gladly take places of trust un- 
der the government, even if the salary was but a pittance ; and 
they would take them, because either their habits, their abilities, or 
their acquirements would prevent them from competing, with any 
great degree of success, with the members of the pursuit or profes- 
sion to which they might happen to belong. ‘They would be third 
and fourth rate men, who could give neither force or dignity to 
their: oflice, and whose very want of qualifications for any great 
success in private pursuits, would be an element of weakness and 
instability when brought into the government. 

To no class of public officers does this general principle apply 
with more force than to the members of the judiciary. Upon their 
wisdom and learning depends the correct administration of justice ; 
upon their integrity and firmness rests its certainty ; and upon their 
industry and business habits is mainly based its economical execu- 
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tion. ‘They pass, in turn, upon questions affecting the lives, the 
personal liberty and the rights of property of us all. ‘Their ofiices, 
if firmly held and wisely administered, constitute the corner-stone 
of a well-governed community, — the inner citadel, to which all 
may retreat for protection, when all other barriers in society against 
crude innovations and oppression have been broken down, and 
crumbled into ruins. That community is to be pitied, that society 
is bordering on disorganization, whose members cannot look to its 
temples of justice with feelings of hope and confidence ; who can- 
not turn to its courts and their officers with the assurance that po- 
litical or religious oppression, or private wrong and injustice cannot 
follow them there. Put into these offices any but men whose pro- 
fessional learning will see through and avoid the thousand tricks 
and sophistries, by which public and private wrong-doers constant- 
ly endeavor to overreach the weak and unwary; whose honesty of 
purpose and fearlessness of character will withstand all attempts to 
drive or seduce them from their duty ; and whose industry and 
despatch will not allow the administration of justice to become a 
mockery by its vexatious delays, and its consequent costliness a 
bar to any participation in its benefits by the poor ;— put any but 
such men on the bench, and a gross wrong and injury is done to 
every member of society. Put there any of the legal profession 
but those most eminent for their private worth, their professional 
acquirements and their business habits, and the danger has already 
commenced that such wrong and injury will be done. 

Starting, then, with the principle, that “* government should con- 
trol the best talents, and most thorough attainments and qualifica- 
tions for the administration of its various offices,” certain consider- 
ations must be kept constantly in view, in fixing the compensation 
of public officers, in order to enable the government to do so. 
We will state such as now occur to us briefly. First, reference 
must be had to the nature and amount of the labor to be performed 
by each incumbent. Second, regard must be paid to the expenses, 
which will necessarily fall upon the incumbent in performing the 
duties of his office. And, third, to what their own services may be 
worth to that class of men, in their own pursuits, who would be 
selected by government to fill its offices. ‘Two offices, of difficult 
character, may occupy those, who hold them, the same number of 
hours in daily labor, and yet may devolve upon their incumbents 
very different responsibilities, and require the exercise of very 
different faculties. One may be almost manual in its duties, and 
the other may give constant occupation to the mind. A distine- 
tion ought surely to be made in the compensation of two such 
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oflicers. Again, two offices may consume the same portion of 
the time of their incumbents, yet one of them may be able to de- 
vote the time not required in his oflice to other pursuits of profit to 
himself; and the other, from the different character of his duties, 
cannot. Such a circumstance ought to create a distinction in their 
salaries. Again, the class of men, required to fill certain offices, 
may be able, and may be in the habit of earning, in their private 
pursuits, twice or thrice the amount earned by a class of men re- 
quired for certain other offices. These two classes of officers are 
certainly entitled to very different compensation. Indeed, very 
different salaries must be given them, or else government will fail 
in commanding their services. And, again, if it be the determina- 
tion of government to employ none but those best qualified among 
its citizens, it must be borne in mind that due regard must be had 
to what sum the first members of each profession, from whom its 
servants are to be taken, are in the annual receipt of, from their 
private pursuits. ‘There are few merchants, whose skill and enter- 
prise are worth to them, annually, several thousand dollars, who 
would consent to take an office yielding as many hundreds. So, 
also, and more especially with professional men. We fancy it 
would be difficult to find a member of the legal profession in Mas- 
sachusetts or elsewhere, earning his $5,000 or $10,000 per annum, 
who would consent to take any office, peculiar to the profession, 
worth $2500, however desirable his services might be to the state. 

These are considerations, which must be observed in determin- 
ing what is a just and fair remuneration to the servants of the gov- 
ernment. Still another suggestion remains to be made. ‘The ob- 
jection urged against high salaries is, that besides being too great 
a burden on the public treasury, they make the oflices too great 
objects of ambition and strife, and lead to those multifarious evils 
attendant upon oflice-seeking, and are, furthermore, in the hands 
of the bestowing power, too great an engine of influence and cor- 
ruption. ‘The objection is, to a certain extent, true. But those 
who make it, in avoiding Scylla, often run upon Carybdis. ‘There 
is danger in very low salaries, as well as very high ones. If they 
are inadequate to a respectable and comfortable support, and some- 
thing more, the poor man, who has no other resource, cannot hold 
them. If they are insufficient to draw into them the most talented 
and accomplished members of all pursuits, then second and third 
rate men will fill them. In either event, a portion or the whole of 
the community suffers. In the first instance, a man’s poverty pre- 
vents him from holding an oflice ; and, in the second, the whole 
public are deprived of the services of those, whom it is most for 
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the public weal to employ. It is, perhaps, the most difficult ques- 
tion growing out of this subject, to decide when you are, or are 
not, running upon the dangers attendant upon too low salaries, in 
attempting to avoid the evils of too high ones. 

Having thus offered our views as to which is the true policy 
of government on this subject, and some suggestions, which, we 
conceive, must be attended to in carrying out and acting under 
this policy, we propose, merely from curiosity, to look a little 
into this subject of salaries, so far as the common pleas judges are 
concerned, and see how far our views and suggestions have been 
observed towards them for the last few years. It is very well 
known to the profession, we presume, that during the last half 
dozen years, the duties of the common pleas bench have been con- 
stantly increasing, until the judges are absolutely unable, with all! 
their unremitting industry and despatch, to keep pace with the 
business that comes into that court. In some counties the evil of 
unfinished and deferred business has come to be almost insup- 
portable, though the judges hold in them extra terms, not required 
by law, whenever their regular engagements will allow them. As 
an evidence of this great pressure of business, we were informed, 
a few days since, that Chief Justice Williams had, during the past 
year, been upon the bench forly weeks, besides being with the full 
court twice, and attending to his numerous other engagements 
connected with his otlice. Previous to the reduction in 1843, the 
salaries were, of the chief justice $2,100, and of the associates 
$1800 each. The circuit system involves an expense to each of 
these judges, consisting of travelling and board bills, of nearly, we 
are told, 3400, which is a constant burden on their salaries; and 
they are, moreover, necessarily absent from their families a large 
part of the year. ‘The members of that bench are, we are proud 
to say, just such public servants as the commonwealth ought to 
have in all its important stations, — unsurpassed in the profession 
in learning and ability, and of an unspotted private character. 
We presume we hazard no rash remark in the opinion that the pro- 
fessional eminence and private worth of these gentlemen yielded 
them more than double the salary they receive, when each of them 


went upon the bench. The real worth, in dollars and cents, of 


their oflices is only to be seen after deducting their personal ex- 
penses in administering the ollice ; and, in fact, up to 1843, the 
oflice of the chief justice of the common pleas did not, probably, 
give its incumbent, in funds available for the support of his family, 
the education of his children, &c. &c. a sum exceeding $1800, 
and to the associates $1500, and they now, perhaps, realize — the 
chief justice $1500, and the associates $1400. 
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With these facts, in view, it would have been found, in the win- 
ter of 1843, and, indeed, in that of LS44, if any reflection or inves- 
tigation were given to this subject, that a portion of the servants 
of the commonwealth, possessing very superior qualifications for 
the oflices held by them, were toiling, beyond the requirements of 
the law, against an amount of business, which they were unable to 
dispose of, and for a sum not equalling one half, if it did, a third 
of the value of their private pursuits, —at a rate not equal to the 
compensation of the postmasters of half the shire towns in the 
state, and exceeded by that of many of the inferior recording 
oflicers of the commonwealth. If there be any virtue in the sug- 
gestions which we have offered, it might naturally be supposed 
that this was a case, where all would instantly say — “ either re- 
duce their labors or raise their pay.”’ But the assembled wisdom 
of the state did no such thing ; — it merely reduced the pay, and 
left their labors to go on increasing. Comment is unnecessary. 
However much we may regret, we cannot be surprised at their 
resignation. 

* Who will fill their places ?”’ is a question as diflicult to an- 
swer as it is frequently asked. Whoever their successors may be, 
we are certain they will never enjoy a larger share of the confi- 
dence and admiration of their fellow-citizens, or leave behind them, 
in the profession and in the community at large, more grateful and 
pleasing recollections. Wherever they may be in private life, may 
success and happiness attend them, and may they reap rich re- 
wards for learning and abilities, which a mistaken public policy has 
rejected. 


Recent American Decisions. 


Circuit Court of the United States, New Hampshire, 1844. In 
Bankruptcy. 


In THe mMatTTrerR or Bettows anp Peck. 


An attachment, on mesne process, is not a lien in the sense of the common law. 
Where a suit is commenced against the bankrupt, and property attached on mesne 
process, before proceedings in bankruptcy, the certificate in bankruptcy may be 
pleaded in bar of further proceedings in the suit. 
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The district court, upon the application of the bankrupt, or of his assignee, before 
the discharge is granted, may issue an injunction to the ereditor, to stay pro- 
ceedings until the further order of the court. 

If the creditor does not reside within the district, an injunction against his agents 
or attorneys within the district will be effectual. 

If the creditor, his agents or attorneys proceed in the suit, notwithstanding the 
injunction, they are liable to be committed for contempt. 

If the bankrupt do not obtain his discharge, the creditor may petition for a disso- 
lution of the injunction, and, if it is granted, he may proceed in his suit to judg- 
ment and execution. 

If the discharge is obtained, and the creditor intend to contest its validity on the 
trial in the state court, he should apply to the district court for leave so to do. 
If the validity of the discharge, as such, is not contested, and the state court, on 
demurrer, should hold the discharge invalid as to the property attached, and 
the creditor proceed to judgment and execution, the district court should enjoin 
the sheriff from levying on the attached property, and order him to deliver the 

same to the assignee, or, if it has been sold, to bring the proceeds into court. 

An attachment of property on mesne process, boné fide made before a petition 
filed in bankruptcy by the debtor, is not a lien or security upon the property 
within the intendment of the second section of the Bankrupt Act of 1841, ch. 9. 

Such attachment will not entitle the creditor to proceed to judgment in the suit, 
if the debtor has, pending the suit, lawfully and bond fide obtained his dis 
charge in bankruptey, and the certificate thereof is pleaded as a bar to further 
proceedings in the suit. 

Where an attachment was so made, and a discharge so obtained and pleaded, it 
was held not to be necessary for the district court to order the attaching officer 
to deliver the property to the assignee, until the final decision of the state 
court, in which the suit was pending. 

Such an order having been made by the district court, it was held, that it should 
be modified, so far as to permit the property to remain in the hands of the 
officer, until the further order of the district court, and to await the final ac- 
tion of the state court. 


Tus was a case in bankruptcy, certified by the district judge to 
this court, under the Bankrupt Act of 1541, ch. 9, for a final de- 
cision. 

The petition was as follows : — 

To the honorable the Judge of the District Court of the United 
States for the District of New Hampshire. — George Huntington, 
of Walpole, in said district, and Hope Lathrop of the same Wal- 
pole, respectfully represent, that the said George Huntington is 
the sheriff of the county of Cheshire in said district, and that said 
Hope Lathrop is one of his deputies. ‘That on the 8th day of Oc- 
tober, 1842, Jennes Gage & Company, and a large number of 
the creditors of Philip Peck & Co., of Walpole, in said district, 
(said firm of Peck & Co. consisting of Philip Peck and William 
Bellows,) caused certain writs of mesne process and of attachment 
to be issued against the said Philip Peck & Co., and delivered the 
same to the said Lathrop or the said Huntington for service, by 
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virtue of which they attached a large am unt of real and personal 
property of said Peck & Co., and made returns of these precepts 
accordingly. ‘That said writs were returnable and returned to the 
court of common pleas for said county of Cheshire on the first 
Tuesday of April, 1843, at which term they were duly entered, 
and that said suits are now pending in said court. That the said 
Bellows and Peck, after the said attachments were made, filed 
their several petitions before this honorable court, to be declared 
bankrupts, and for the benefit of the act of congress, entitled, an 
act to establish a uniform system of bankruptcy throughout the 
United States, were declared bankrupts accordingly, and, as your 
petitioners are informed, have since obtained a certificate of dis- 
charge. ‘That at the October term of the said court of common 
pleas, 1843, Bellows and Peck severally filed their pleas of dis- 
charge in bankruptcy in bar of further proceedings in said suits, 
and that it is the intention of the said attaching creditors, as your 
petitioners are informed and believe, to set forth the said attach- 
ments by way of replication to said pleas. ‘That on the day 
of , 1843, Aaron P. Howland, the assignee of the said Bel- 
lows and of the said Peck, filed his petition before your honor, 
praying for an order on your petitioners for the reasons therein set 
forth, to deliver said property so attached and held by them as 
aforesaid, to him, the said Howland. That such proceedings were 
had upon said petition, that on the 15th day of January, 1544, an 
order was issued by your honor, directing your petitioners to sur- 
render and deliver over said property to said Howland, which 
order, on the 20th day of said January, was served by Albro Blod- 
gett, a deputy marshal of said district, by delivering to each of 
your petitioners a copy thereof and his return thereon. 
Your petitioners further represent, that since the passing of said 
order, they have been informed that a decision has been made in 
the superior court of judicature for the state of New Hampshire, 
that an attachment made precisely as they were made in the case 
of Bellows and Peck is a lien or security valid by the laws of the 
state, and that it is saved by the proviso in the second section of 
the Bankrupt Act. Your petitioners, therefore, find themselves 
obliged either to obey said order, and thereby subject themselves 
to the hazard of suits, which may be brought by the creditors, or 
to disobey the said order, and thereby stand charged with the con- 
sequences which may ensue thereon. Your petitioners further 
suggest, that should the parties choose it, they have an adequate 
remedy by proceedings for a reversal of the decisions of the state 
court, by a writ of error to the supreme court of the United States. 


VOk. Vl. — NO. IM. 16 
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That your petitioners are officers of the state of New Hampshire, 
and their duty is to obvy all precepts coming lawfully from their 
courts, and that they are bound by her laws, and the decisions of 
her courts. Under all the circumstances of this case, your peti- 
tioners represent that they cannot, without great peril to them- 
selves, obey the order of this honorable court, passed on the 15th 
day of January, 1844, by delivering up said property, and they most 
respectfully pray your honor to rescind the order aforesaid, or to 
take such order thereon that your petitioners shall not be put in 
jeopardy of their persons or property by reason thereof. 

At the hearing, it appeared that the superior court of New Hamp- 
shire had made a recent decision in reference to the legal effect of 
an attachment of property under mesne process, in this state ; where- 
upon the following questions were adjourned by the district court 
to the circuit court, for a decision. 

Upon this petition the district court made an order, sending the 
following questions to be decided. 

First. Whether an attachment of property, under mesne process, 
bona fide made before a petition filed in bankruptcy by the debtor, 
is a /ien or security upon property, valid by the laws of New Hamp- 
shire ; and thus within the proviso of the second section of the Bank- 
rupt Act of August 19, 1841 ? 

Second. Whether any, and what relief shall be granted to the 
petitioners ? 

The cause was argued by Goodrich for the petitioners, and by 
Edwards and Beil for the assignee. 


Srory J. It is not my intention to discuss the points involved 
in the first question, adjourned into this court, in any manner what- 
soever. So far as my judgment is concerned, they have been 
fully discussed, and fully decided by this court in the former cases 
argued in Massachusetts. The attachment laws of New Hamp- 
shire differ from those of Massachusetts in no material respect — at 
least, in no material respect affecting the present question. I con- 
sider the whole matter, therefore, settled in Ex parte Foster, (5 Law 
Reporter, 55.) In re Muggridge, (5 Law Reporter, 351.) In re 
Cook, (5 Law Reporter, 443,) and the more recent case of Vose, 
and others since decided; and from those cases I feel not the 
slightest inclination to depart.'' On the other hand, the more I re- 
flect upon the doctrines stated therein, the more I am satisfied, 
that they conform to the true intent and objects of the Bankrupt 








' See also Ex parte D’Obree, 8 Ves. Jr. 82. 
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Law of 1841, ch. 9; and I adhere to them with undoubting confi- 
dence. If they are to be overturned, they must be by some tri- 
bunal, whose decisions I am bound to obey. 
The first question involves two distinct points. 1. Whether an 
attachment under the state law of New Hampshire constitutes < 
lien? 2. Whether it is such a lien as is within the saving of the 
second section of the Bankrupt Act of 1841, ch. 9. The first point 
is, in my judgment, in the present state of things, a mere controversy 
about the meaning of words. ‘That an attachment on mesne pro- 
cess is not a lien in the sense of the common law, I think very 
clear, for the reasons stated in Ex parte Foster, (5 Law Reporter, 
55.) That it is often called in Massachusetts and New Hampshire 
a lien, may be admitted — with what propriety of language I do 
not inquire. In the elaborate opinion of the superior court of New 
Hampshire, in the case of Aitiredge v. Warren, January 'Term, 
1844, (7 Law Rep. 77,) it is decided to be a lien. I enter into 
no debate on that point with the learned judges of the state court. 
Assuming it to be a lien, it is a contingent conditional lien, con- 
nected with mesne process, and only dependent for its value and 
efficacy upon the plaintiff’s obtaining judgment in his favor in the 
suit. ‘The second point is of far more importance; and that is, 
whether it is a lien within the purview of the saving of the second 
section of the Bankrupt Act of 1841, ch. 9. I was of opinion in 
Ex parte Foster, (5 Law Reporter, 55, 66, 67,) that it was not, 
and for the reasons therein stated. I now retain the same opin- 
ion; although my present judgment does not, any more than that 
in Ex parte Foster, require me, with reference to the merits of the 
case now before me, to rely on that opinion. One suggestion made 
at the present argument on behalf of the attaching creditors is, that 
the attachment in this case is not a payment, security, conveyance, 
or transfer of property, made or given by the bankrupt in contem- 
plation of bankruptcy, and for the purpose of giving any creditor 
any preference or priority over the general creditors of the bank- 
rupt, within the purview of the enacting clause of the second 
section of the Bankrupt Act of 1841, ch. 9. I agree to that; but 
that is so far from aiding the argument, that the proviso of the 
second section covers attachments on mesne process, that it may be 
strongly urged the other way, as solely intended to carve excep- 
tions out of the enacting clause, and to guard against any applica- 
tion thereof to liens, mortgages or other securities, made or given 
voluntarily by the bankrupt, ejusdem generis, and that it could not 
be designed to include attachments upon mesne process, which are 
proceedings in invitum, and not ejusdem generis. But I do not 
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dwell upon this topic as of any decisive and absolute conclusive- 
ness. The whole merits of the present case turn upon other consid- 
erations ; — First, whether the district court, sitting in bankruptcy, 
has a right to issue an injunction to prevent a creditor, who has 
made an attachment, from obtaining a priority of satisfaction out 
of the assets of the bankrupt, pending the proceedings in bank- 
ruptey. Secondly, whether, if the bankrupt obtains his discharge 
pending the proceedings under the attachment, he has not a right 
to plead that discharge as a bar puis darrein continuance to further 
proceedings in such suit, and thus to defeat the creditor’s right to 
a judgment. Now, if he has a right to the latter, the former 
would seem irresistibly to follow as a duty of the district court sit- 
ting in bankruptey. Both of these points have been long ago de- 
cided by this court in the affirmative, in the case Ex parte Foster, 
and others, which followed it. 

In respect to the right of the district court to issue such an 
injunction, it seems to me clear in principle, and it is a question 
of which that court had exclusive cognizance, and it is not a mat- 
ter inquirable into elsewhere, whether the jurisdiction was right- 
fully exercised or not. 

In respect to the other point, that a discharge in bankruptcy 
pendente lite, was a good bar, and might be pleaded as such to the 
suit, until I saw the able and learned opinion of the superior court 
of New Hampshire in Kittredge v. Warren, I confess, that it never 
occurred to me, that it was a matter susceptible of any judicial 
doubt. I had long laid it up among those maxims of the law, 
which are uncontroverted and uncontrovertible. 

It is clear, that by the Bankrupt Act of 1541, ch. 9, § 4, 
this was a debt of the plaintiff, provable under the bankruptcy, and 
equally clear, that if so provable, then the certificate of discharge 
operated to discharge the debt. If it discharged the debt, and was 
pleadable as a bar, what ground is there to suggest, that a judg- 
ment in personam can be rendered in a personal suit (for this 
attachment suit is no more) against the party? I profess myself 
wholly unable to comprehend, how any judgment can be rendered 
against any person in a personal suit, for a debt, which is dis- 
charged ; for the judgment declares the debt to be due from him, 
and directs a recovery accordingly. The record itself, upon such 
pleadings, ascertains, that there is no debt; and yet the award of 
judgment is, Or must be, that there is a debt recoverable from the 
party. If there had been no attachment of property, there could 
be no pretence to say, that any judgment in a personal suit could 
be recovered against the party ; for there could be no debt due or 
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to be satisfied. What possible difference can it make, that there 
is an attachment, if that is to be a mere conditional or contingeat 
security for the money in the suit of a debt, which is no longer 
a subsisting debt, or for a debt extinguished by operation of law ? 
Suppose a release, made by the plaintiff, pendente lite, is pleaded 
puis darrien continuance, is it not a perfect bar in that suit against 
any recovery? Such a release would be a complete bar to any 
suit in personam for the debt, even although it was made with a res- 
ervation or saving of any accompanying mortgage, or other fixed 
security, although the remedy to recover the latter might remain, 
and proceedings in rem be maintainable. Suppose, in the present 
case, no attachment had been made, and a mortgage had been 
given as collateral security for the debt, (which would be within 
the saving of the second section of the Bankrupt Act of 1541, ch. 
9,) the certificate of discharge would clearly be a good bar to a 
suit in personam for the debt, although not to a suit iz rem to en- 
force the mortgage. In an anonymous case in Loilt’s Rep. 437, 
it was held, that a certificate granted, pending a suit, operated in 
the nature of a release. ‘The case of Davis v. Shapley, (1 Barn. & 
Adolp. 54,) establishes also, that a discharge in bankruptcy is not a 
mere personal discharge of the party, but a discharge of his after- 
acquired goods, thus demonstrating the complete effect of a discharge 
to prevent any judgment in personam against him or bis goods. 
The whole error in the argument consists in assuming two pro- 
positions as the basis, on which it rests, neither of which is, in my 
judgment, maintainable, either upon the general principles of law, 
or the obvious purposes and provisions of the Bankrupt Act of 
1841, ch. 9. The first is, that the attachment, if it is a lien within 
the meaning of the second section of that act, becomes, in virtue 
thereof, not a contingent, or conditional lien, or security, dependent 
for its efficacy upon a judgment being rendered in the particular 
suit in favor of the plaintiff for the debt; but that it becomes, de 


Sacto, an absolute uncontingent and unconditional lien, which entitles 


the plaintiff to proceed to judgment in the same suit for the debt, 
although the debt is, by the certificate of discharge, barred as 
against the bankrupt, and there can be no general judgment ren- 
dered against him for the debt. The second is consequent upon 
the first, that the lien is equivalent to a mortgage upon the pro- 
perty, and entitles the plaintiff to the same rights and remedies, 
that he would have upon a mortgage. Now, I utterly deny, that 
either of these propositions is maintainable at law upon any known 
principles ; and it is incumbent upon the party, who asserts them, 
to establish their validity. 


————-- = 4 








126 RECENT AMERICAN DECISIONS 


In respect to the first, it is against the whole doctrine, upon 
which attachments upon mesne process is founded, that it is anything 
more than a mere conditional or contingent security for the debt 
sued for, if the plaintiff is entitled to a recovery of the debt, and 
does actually recover it in the suit. The Bankrupt Act of 1s41, 
ch. 9, if the lien be saved by the second section, saves only the 
lien as it is, and the remedy as it is. It does not make a lien 
absolute, which is only conditional or contingent. It does not 
change a lien, which is founded upon mere mesne process, into an 
absolute right. It does not supersede or control or vary any bar 
to the suit, which the law either protects or recognizes ; much less 
does it say, that if the debt is eventually discharged by operation 
of law, it shall still subsist for the purpose of being satisfied in that 
very suit, which is a mere proceeding in personam. 

The Bankrupt Act of 1541, ch. 9, ¢ 4, declares that a “ dis- 
charge and certificate, when duly granted, shall in all courts of 
justice be deemed a full and complete discharge of all debts, con- 
tracts, and engagements of such bankrupt, which are provable un- 
der this act; and shall be and may be pleaded as a full and com- 
plete bar to all suits brought in any court of judicature whatever. 
This is in substance like the provision in the English bankrupt 
acts.'. And there never has been any doubt, that it is a perfect 
bar to any personal action brought to recover any such debt after 


the certificate of discharge has been obtained. The certificate, if 


obtained pendente lite, has been as solemnly held to be a complete 
bar and a discharge of the debt in any personal action therefor, 
and may be pleaded as a plea puis darrein continuance. 'The au- 
thorities are full to the point, and are founded upon no reasoning 
peculiar to the British bankrupt laws, but turn upon the general 
principle, that any discharge of the debt, pending the suit, may be 
pleaded in bar of further proceedings, and that the ‘suit becomes 
thereby ended. It seems scarcely necessary to cite authorities to 
the point. But Paris v. Salkeld, (2 Wils. R. 187; 8. C. Id. 139) ; 

Lovell v. Eastaff, (3 Term R. 554); Parker vy. Norton, (6 Term 
R. 695); Tower v. Cameron, (6 East R. 413); Harris v. James, 
(9 East R. 82), are directly in point, and fully recognize the gene- 
ral principle as beyond any controversy, although they turn, for 
the most part, upon other considerations. Mr. Tidd, in his excel- 
lent work on Practice, (2 Tidd Pract. ch. 38, p-¢ 847, 9th edition,) 
states it as settled doctrine ; and Mr. Chitty gives us, in his Plead- 
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ings, the form of the plea, referring in his notes merely to such au- 
thorities as show its proper frame, (2 Chitty Plead. p. 460, 3d ed.) ' 
Since the Statute of 21 Jac. L., ch. 9, $ 9, the question as to the 
effect of an attachment, could not arise in England; and there is 
no authority before that statute, which sustains the doctrine that the 
plaintiff, under a foreign attachment, could pursue his personal ac- 
tion to judgment, after a discharge in bankruptcy pleaded puis 
darrein continuance I profess myself utterly unable to compre- 
hend, how, or upon what principle, a judgment can be rendered in 
a personal action for a debt against the defendant, when, upon 
the pleadings, the debt is admitted to be discharged by operation 
of law. 

Then, as to the second proposition. It is diilicult to perceive, 
what possible analogy there is between a mortgage on property, 
and a lien by attachment on mesne process, which ought to govern 
in this case. A mortgage vests a right of property in the mortga- 
gee — a right, positive, fixed, and present. It is in no just sense a 
contingent right of property, but a positive present transfer thereof. 
How can that be affirmed of an attachment upon mesne process ? 
What property does the attaching creditor obtain in the property 
attached, present, fixed, or vested? If the officer releases the pro- 
perty, or surrenders it to the debtor, or delivers it over to a bailee, 
can the creditor sue for it in an action of trover, or replevin, or in 
any other action in rem? ‘There is no pretence to say, that any 
such doctrine exists, or has been recognized by our courts. The 
case of property seized in execution, stands upon a much stronger 
ground ; and yet the case of Giles v. Grover, (6 Bligh R. 277,) 
which underwent the most serious discussion by all the judges of 
England, establishes, that in such a case the plaintiff in the execu- 
tion acquires no property in the goods or lands seized on the execu- 
tion. In truth, the officer, and the officer only, making the attach- 
ment or seizure in execution, acquires a special property therein, 
and he holds it only so far as the law authorizes it to be applied to 
the discharge of the judgment, obtained by the plaintiff in the per- 
sonal suit, in which the attachment is made. 

Far different is the situation of a mortgagee of personal or real 
property. He has a present jus in re, and not a mere jus ad rem. 
He may transfer that right to a third person. He may enforce 
that right against any person in possession of the property, or who 
subsequently acquires it tortiously as to him. His right in rem is 








* See also 1 Deacon on Bankr. Laws, ch. 14, § 7, p. 614, 617, edit. 1827. 
* See Ex parte Foster, 5 Law Reporter, 55, 68, 69. 
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positive, and he may maintain a suit therefor against any person, 
until that right is extinguished. Nay, in many cases at the com- 
mon law, his right iz rem continues as a subsisting right, although 
the debt, for which it is given is extinguished, or paid. In cases of 
a mortgage of real estate, we all know, that it is so at the common 
law, where the debt has not been extinguished until after condition 
broken. In cases of a mortgage of personal property, (which is a 
pledge and more,) the same rule applies. If the mortgage is not 
punctually redeemed at the prescribed time, the property at law 
vests absolutely in the mortgagee, although in equity there is a 
right to redeem, as there is in regard to real estate.' 

But, then, it is suggested, that a mortgage is not discharged or 
extinguished by the Bankrupt Act of 1541; but it may be enforced 
notwithstanding the discharge of the bankrupt from the debt. Cer- 
tainly this is so under the express saving of the second section of 
the act; and it is unnecessary to consider, whether it would have 
been so or not without that saving. But how may that mortgage 
be enforced ? Certainly not by an action in personam for the debt ; 
but by an action in rem, or a bill in equity for a foreclosure. The 
proceeding in such a suit does not compel the bankrupt to pay the 
debt, for which the mortgage was given ; but simply forecloses his 
right to redeem, unless he shall voluntarily pay the debt. It acts, 
therefore, not at all in personam, but solely in rem. It is in this re- 
spect precisely like the case of a bottomry bond given by the mas- 
ter of a ship for necessary supplies and repairs. It creates a lien 
on the ship, which may be enforced against it, but it creates no 
personal obligation in the owner to pay the debt. Did ever any 
one hear of an action in personam for a debt secured by mortgage, 
where a discharge under the Bankrupt Law was pleaded, to which 
it was a valid replication, that the debt was secured by mortgage, 
so as to oust the debtor of his bar in that suit, and entitle the plain- 
tiff to recover a judgment against him in that suit, to be satisfied 
out of the mortgaged property ? That, I imagine, would be a per- 
fect novelty in jurisprudence ; and yet it is in effect, what is sought 
to be attained in cases of personal suits against a bankrupt, where 
there is an attachment. The truth is, that there is no just analogy 
between attachments on mesne process and mortgages of property, 
upon which any solid reasoning can be founded. They are wholly 
different in their nature, character, and operation, for different ob- 
jects, and wholly diverso intuitu. They cannot be assimilated to 





' See Story on Bailments, § 287 ; 2 Story Eq. Jurisp. § 1030, 1031, and the cases 
there cited. 
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each other by any efiort of ingenuity or learning ; at least, not in 
my judgment. We all know, what are the ordimary proceedings 
in bankruptcy in cases of mortgages. If the mortgagee chooses to 
come in under the bankruptcy and surrender his mortgage, for the 
purpose of a sale of the property, the property is sold, and he will 
be entitled to prove as a creditor for the surplus due him beyond 
what the proceeds of the sale will satisfy. If he does not so come 
in, and the debtor has obtained a lawful discharge and certificate 
thereof, the mortgagee cannot proceed against him by a personal 
action for the debt. His sole remedy is to bring his bill for a fore- 
closure, (if the assignee does not choose to bring a bill to redeem,) 
making the proper parties, and he will then be entitled to a fore- 
closure, unless the money is paid within the time prescribed by the 
court, by the assignee or other party in interest. But in case of 
a foreclosure obtained, the creditor must content himself with what 
the property is worth, and has no further remedy for the debt 
against the person, or other assets of the bankrupt.’ 

I retain, therefore, the opinion, which I have already expressed 
in the case Ex parte Foster, and the other cases already cited. 
And with the greatest respect for the opinion of the learned court 
of New Hampshire upon this last point, in Kiléredge v. Warren, I 
dissent from it tofo animo. It has not relieved my mind from a 
single doubt. It has met the question in a manly and direct man- 
ner; and reasoned out the case, as far as it can be reasoned on 
that side, fully and fairly. It has failed to convince me ; and I 
shall, therefore, act upon my own judgment, until the supreme 
court of the United States has instructed me otherwise. 

It remains for me to say, what answers ought to be made in re- 
spect to the questions adjourned into this court. 

But before I proceed to state, what those answers should or might 
be, it may be proper to make a few observations upon the practice, 
which ordinarily regulates the action of the district court in cases 
of this sort. When a personal action is pending at the suit of any 
creditor, in a state court, in which an attechment has been made 
on the writ, and the period has not passed at which the bankrupt 
is properly in court, and is entitled, if he obtains a discharge in 
bankruptcy, to plead it as a bar of the suit, in the nature of a plea 
puis darrein continuance, it becomes the duty of the court upon 
his own application, or that of his assignee, by petition, to grant 
an injunction against the creditor, to stay further proceedings in 





! See 1 Deacon on Bankr. Laws, ch. 9, § 6, p. 198, &c., edit. 1827, where the 
principal cases are cited. See also Bankrupt Act of 1841, ch. 9, § 11; Id. § 5. 
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the suit until the further order of the court. If the creditor does 
not reside within the district, the injunction should or may be 
prayed against him and his agents and attorneys within the district, 
to stay further proceedings; and in such a case a service of the 
injunction upon such agents or attorneys will be a service upon 
their principal, and bind him as well as them, personally. If, not- 
withstanding, the creditor or his agents or attorneys should, with- 
out the leave of the district court, proceed to take further steps in 
the cause, it will be a breach of the injunction, for which they will 
be liable to be committed for a contempt. If no discharge is 
obtained by the bankrupt, then the creditor may, by petition, ap- 
ply to the district court to dissolve the injunction ; and, if dissolved, 
the creditor may then proceed to perfect his attachment by judg- 
ment and execution. If the bankrupt obtains his discharge, and 
pleads it as a bar, and the creditor means to contest its validity, as 
by replying fraud, or that the debt is not otherwise within the dis- 
charge, then the creditor should apply to the district court for leave 
to proceed in the cause and to try the validity of the discharge by 
a trial in the state court, which is granted as a matter of course, 
upon suitable proof and affidavits. If the validity of the bar is 
established by the verdict of the jury, that of course ends the right 
to proceed in the suit, unless a new trial is granted. If the dis- 
charge is avoided for fraud, or other matter in pais, then of course 
it is no bar, and there is an end of the defence, unless a new trial is 
granted. But, if the validity of the discharge, as such, is not con- 
tested; and the state court should, as in the case of Kittredge v. 
Warren, upon a demurrer, hold the discharge invalid as to the pro- 
perty attached, I have no doubt, that it would be the duty of the 
district court to grant an injunction against the creditor, his agents, 
attorneys, and the sheriff, holding the attached property, to restrain 
the creditor from proceeding to judgment; or, if he has proceeded 
to judgment and execution, to restrain the sheriff from levying on 
the property on the execution; and, if the property has been sold 
by the sheriff, to compel him to bring the proceeds into court. 
And it will be no excuse or justification to the sheriff, after notice, 
that he has paid over the proceeds to the creditor, or his agents or 
attorneys. And the proceeds may be followed by the proper dis- 
trict court into the hands of the creditor and his agents and attor- 
neys, wherever he or they may reside. Such I do not seruple to 
athirm is, and should be the practice. It would be an utter renun- 
ciation of the rightful authority and jurisdiction of the courts of 
the United States to allow any creditor to avail himself of any unjust 
and unlawful advantage, merely because his suit is depending in 





— 





SN allen eM as 


ye 











1 + ae hageat ag 


koi: 


apie as 


a se) 


a a in ek heen oe 














































U. S. CIRCUIT COURT, NEW HAMPSHIRE. 131 


a state court. ‘The laws of the United States are, to the extent of 
the constitutional limits, paramount to the authority of those of the 
states. ‘The courts of the United States are the appropriate ex- 
pounders of the laws of the United States; and are not bound to 
follow the exposition of these laws by the state courts, unless so 
far as they approve themselves to their own judgment. 
Such being my views with regard to the appropriate modes of 
proceeding in cases of this nature, it seems to me, that the order of 
the district court directing the sheriff and his deputy to deliver up 
the property, might involve them in some embarrassment and a 
double responsibility, which might be avoided by a somewhat 
different procedure. I understand, indeed, that already an injunc- 
tion has gone against the plaintifis in the various suits in the state 
court referred to in the petition. But as it is neither suggested, 
nor stated upon the case adjourned into this court, no notice of it 
can be here judicially taken. But this much I may say, that if 
such an injunction has been awarded, it is not competent for the 
creditors to take a single step in their suits in the state court, 
unless under the direction and order of the district court; for 
otherwise it would be a breach of the injunction. 
The answers which I shall direct to be sent to the district court, 
upon the adjourned questions, are as follows : — 
As to the first question. It is the opinion of this court, (1.) That 
an attachment of property under mesne process bond fide made 
before a petition filed in bankruptcy by the debtor, is not a lien or 
security upon the property, (although valid by the laws of New 
Hampshire,) which is within the true intendment of the proviso of 
the second section of the Bankrupt Act of 1841, ch. 9. (2.) If it 
were, it would not entitle the creditor to proceed to a judgment 
in the suit, in which the attachment is made, if the debtors have, 
pending the proceedings, become bankrupts under the Act, and 
have, pending the proceedings, lawfully and bond fide obtained 
their certificates of discharge from their debts, provable under the 
bankruptcy, and the same is pleaded as a bar to further proceed- 
ings in the suits. 
As to the second question. It is the opinion of this court, that, 
in the present state of the proceedings and pleadings in the suits 
pending in the state court, as stated in the petition, justice does not 
at present require, that an injunction or order should be awarded 
by the district court, directing the petitioners to deliver up the 
property attached, to the assignee of the bankrupts; and if, as 
suggested, such an injunction or order has been awarded by the 
district court, it ought to be modified, so far as to permit the same 
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property to remain in the hands of the petitioners, until the further 
order of the district court, and to await the final action of the state 
court in the said suits. And that in case the state court, not con- 
testing, but admitting, that the discharge of the bankrupts was ob- 
tained bond fide and without fraud, and as such is valid as a dis- 
charge from the debts provable under the bankruptcy, should nev- 
ertheless proceed to award judgment for the plaintiffs in the said 
suits for their debts so provable, on account of such attachments 
therein, then that such judgments ought to be treated as a nullity 
by the district court, and as not binding therein. And that there- 
fore it will become the duty of the district court, upon the petition 
and application of the assignee ef the bankrupts therefor, to direct 
an injunction to the plaintiffs in such suits respectively, (if such 
injunction has not already issued,) prohibiting them respectively 
from levying any executions on the said judgments, or any of 
them, upon the property attached in the said suits; and at the 
same time to direct an injunction to the petitioners, prohibiting 
them or either of them from proceeding to levy the same execu- 
tions on the property so attached, or any part thereof, but to deli- 
ver up the same forthwith to the assignee of the said bankrupts, to 
be distributed as a part of the assets of the said bankrupts. And 
if any of the said executions shall have been by them levied upon 
the said property attached, then to pay the moneys raised thereby 
into the said district court. And in case of the disobedience of 
such order or injunction by the said plaintiffs, or the petitioners, 
then the district court ought to proceed to enforce obedience there- 
to, as in other cases of the violation of injunctions. 

















District Court of the United States, Massachusetts, June, 1844, 
at Boston. In Admiralty. 


Luscom v. Oscoop. 


A minor, without the knowledge of his father, concealed himself on board a whal- 
ing vessel, before she sailed from Salem, and was not discovered by the master 
until she had dismissed her pilot. When about a month out, the master stop- 
ped at Fayal, where there was an American consul, but said nothing to him 
about the boy. The boy performed the duty of a seaman during the whole 
voyage, and, when eighteen months out, signed the shipping articles. It was 
held, that the father of the boy was entitled to wages, from the time the ship 
sailed from Fayal. 

The master might have left him with the consul without paying three months’ 
wages, as in case of a seaman discharged in a foreign port. 
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It would, in such case, have been the duty of the consul to provide for and send 
him to the United States. 

It is to be presumed that the consul would have performed that duty. 

The amount of compensation allowed, should bear the same proportion to the lay 
given those who shipped as boys, which the time after the ship left Fayal bore 


to the time of the whole voyage. 
The owners are liable for the wages of a seaman, employed by the master, not- 


withstanding he may have had a complement of men without him. 


Tue facts in this case sufficiently appear in the opinion of the court, 
which was delivered by 


Spracve J. The libellant seeks to recover compensation for the 
services of his minor son, on board a whale ship, of which the re- 
spondent was owner. In July, 1840, the ship sailed from Salem, 
on a whaling voyage. On the morning of that day, the son was 
sent by his father to school as usual; but, wishing to go this 
voyage, he, without the knowledge of his father, or of the captain 
or owners, concealed himself on board the ship, and was not dis- 
covered by the captain until some hours after she had discharged 
her pilot. ‘The lad then confessed that he had run away, because 
his parents would not consent to his going to sea. The captain 
told him he had done wrong, but that it was then too late to re- 
turn; and put him on duty asa seaman. ‘The ship, after taking 
seventeen hundred and thirty-four barrels of sperm oil, returned to 
Salem in March, 1844, having been absent three years and eight 
months; during all which time the son performed the duty of a 
seaman, to the entire satisfaction of the captain, who, it ought to 
be added, seems to have treated this lad, thus thrown upon his 
hands, with much kindness and attention. In January, 1842, 
when eighteen months out, one of the crew died. The captain 
then shipped the son as one of his crew, and caused him to sign 
the articles. From that time it is conceded that the libellant is 
entitled to compensation at the rate of 745 part of the proceeds; 
and the whole controversy relates to his prior services. 

It is insisted by the father, that the captain ought to have sent 
the son home, by a schooner, bound to Boston and spoken when 
only three days out. But I am not satisfied, from the evidence, 
that it was in his power. It is next urged, that the lad should 
have been left with the American consul at Fayal, to be sent home. 
It appears that the ship, in August, 1840, when a month out, 
touched at that place for refreshments, and remained there about 
thirty-six hours. The captain testifies that it was his purpose to 
have sent the lad home from Fayal, if there had been any oppor- 
tunity ; that he made inquiry, but could find no vessel coming to 
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the United States; and that he supposed that he could not leave 
him with the consul without paying three months’ wages. This 
was an error. It would not have been the case of a discharge of 
a seaman within the third section of the Statute of 1803, chap. 62, 
any more than if he had been taken from a wreck, and put on duty 
for the time being. But having offered himself as a seaman, and 
been permitted by the captain to perform all the duties of one, he 
was a mariner within the meaning of the fourth section of that act; 
and it would have been the duty of the consul to have afforded 
him subsistence, and sent him to the United States. And it cannot 
be doubted, that the gentleman, who holds that office at Fayal, 
would have performed that duty with all fidelity, and sent this lad 
to his father. 

The posture of the case is this. The captain well knew that the 
father was entitled to the services of the son, who had escaped 
from his control, and was then rendering services on board this 
ship. He was in the port of Fayal, one of the Western Islands, 
whence the usual passage to the United States would be not more 
than thirty days. If the lad had been left there, it would have been 
the legal duty of the American consul to provide for and send him 
home. The captain called on the consul for other purposes, but 
never requested him to take charge of this boy, or even mentioned 
that he was on board his vessel ; but took him on a three years’ 
whaling voyage, intending to have his services during the whole 
period. From that time he must be deemed to have taken these 
services voluntarily, and the father is entitled to compensation. 


It has been urged, that the ship having a full complement of 


seamen, the captain was not authorized to take more, and therefore 
the owners are not responsible. The master of a ship has author- 
ity to employ mariners. ‘The person employed is not bound to in- 
quire whether he has already a full crew. 

It would be a doctrine as novel as it is unjust, to deprive a sea- 
man of his remedy against the owners, on the ground that the mas- 
ter had hired more than were needed. 

It has been further urged, in behalf of the respondent, that the 
practice of lads concealing themselves on board outward-bound 
vessels, is an evil which the court should endeavor to suppress by 
withholding all compensation. But I apprehend that would have 
little influence upon the thoughtlessness of early youth, impelled by 
a spirit of adventure and an excited imagination. And there is 
little danger that a parent, who would not consent that his son 
should go under contract for compensation, and properly provided 
under his own auspices, would connive at his furtively, and in a 
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state of destitution, throwing himself, against their will, upon the 
officers of a ship, whose kindness and good will would be so im- 
portant, not only to his comfort, but to his health and safety. On 
the other hand, if the services of strong and active lads, of nearly 
seventeen years of age, were to be had on these long voyages with- 
out compensation, there would be a palpable temptation on the part 
of the officers to connive at or encourage the practice. And the 
danger would be increased when the master, as in the present 
case, is also an owner. ‘To this we may add, that the evils are 
much greater to the one party than to the other. ‘The owners are 
only called upon to pay for services of which they have, through 
their agent, availed themselves. But, on the other hand, the father 
would wholly lose those services ; and, what in many cases would 
be vastly more important, he would lose the control and super- 
vision of his son, during several years of the most critical period of 
his life, when his habits are to be formed, his education, perhaps, 
completed, and his occupation or profession determined. The 
most cherished purposes and fondest hopes of the parent might 
thus be destroyed. 

I shall decree compensation from the time the ship sailed from 
Fayal, and, in ascertaining the amount, shall adopt the lay given 
those who shipped as boys, and for which this lad subsequently 
shipped, that is, +45; and, for the time I shall adopt the rule pre- 
scribed in the shipping articles in case of death, and give such pro- 
portion of +4) of the whole products of the voyage, as the time 
after the ship left Fayal bears to the whole time occupied in per- 
forming the voyage. 


Prince, of Salem, for the libellant. 
Ward, of Salem, for the libellee. 





District Court of the United States, Connecticut, October, 1843, at 
Hartford. In Admiralty. 


Tue Bric Joseru Gornam. 


Where a deputy marshal attaches a vessel under process from a district court, 
and leaves her in the possession of the master, who is also a part owner, as 
keeper, and, while the master is temporarily on shore, another part owner 
fraudulently carries the vessel out of the jurisdiction, this is not an abandon- 
ment of the attachment by the deputy marshal. 

Where the vessel, so carried off, is attached by state process, and the deputy 
marshal seeks to recover her in admiralty, in the district court of the district to 
which she is carried, this is no interference with state authority. 
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The latter court has no power to try the question, whether the former district 


court had jurisdiction of the original libel. 
No particular form is prescribed, by which the deputy marshal should seek to re- 


gain the vessel. 
Where the other party comes in and answers, he cannot object to the want of a 


monition or citation. 
The district court of the district to which the vessel is so carried, has power to 


issue a warrant to deliver the vessel to the deputy marshal of the district where 
she was first attached. 


On the fifth day of September, 1843, William §S. Stillwell, deputy 
marshal for the southern district of New York, filed his affidavit, 
alleging that he had attached the said brig, while lying in the har- 
bor of New York, on a libel presented to the district court for the 
southern district of New York, by Hiram Benner, that he left her 
in charge of John Williams, the captain of the brig, as ship-keeper, 
and that, while Williams was temporarily on shore, Elisha Seely 
and Albert Seely forcibly and fraudulently carried her out of the 
jurisdiction of the district court for the southern district of New 
York, brought her to Darien, in the district of Connecticut, and 
caused her there to be attached at the suits of Albert Seely and 
others, for the private debts of Elisha Seely. The affidavit con- 
cluded with a prayer for an order and warrant to the marshal for 
the district of Connecticut, to take and deliver the brig to the mar- 
shal] for the southern district of New York, to abide the order of 
the district court for that district. A copy of the original libel and 
warrant, duly certified, were annexed. 

The warrant was issued, agreeably to the prayer annexed to the 
affidavit; but before the brig was removed, George 8. Bowler and 
Joseph Gorham, for themselves and in behalf of others holding the 
brig, applied for a stay of proceedings, that they might show cause 
why the warrant should not be executed. A hearing thereon was 
had, September 18, 1843, at which evidence was adduced, and the 
question argued. 

The written answers of those interested was then submitted, spe- 
cifying six objections against proceeding in this court. —(1.) ‘That 
the judge has no power or authority to grant any warrant or process 
in conformity with the prayer annexed to the affidavit of Stillwell. 
(2.) That the district court hath no power to entertain this applica- 
tion of Stillwell, or to grant the warrant or take cognizance of the 
application. (3.) That if either the judge or the court can in any 
case grant any such warrant as is prayed for, or exercise any such 

ower as said application calls for, then it should be in the form 
of a libel, with a process of mouition or citation to those in interest, 
to be heard. (4.) That it appears on the face of the libel and 
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proceedings in the southern district of New York, that the matter 

was not within the jurisdiction of the court of the United States for 

that district, and that the proceeding there was nugatory and void. 
e (5.) ‘That the affidavit here is untrue — that the brig was never 
attached by Stillwell — but if attached there, it was abandoned by 
Stillwell. (6.) That George A. Bowler, one of the persons now 
appearing to object and show cause, is in possession of the brig at 
Darien, being a constable of that town, and as such, having on the 
: eighth day of August, 1543, at said Darien, attached the brig by 
, virtue of several attachments, under the authority and laws of Con- 
: necticut, specifying the number of attachments, dates, names, &c. 
some in favor of Albert Seely, and all against Elisha Seely. 


William S. Stillwell, in support of the affidavit. 
R. 8. Baldwin and Charles Hawley, against it. 
| 





iS ANDINA. AF ab 


The opinion of the court was delivered by 

Jupson J. The court, upon full consideration of the evidence, 
doth find, as matters of fact, that Stillwell, the deputy marshal of 
the southern district of New York, on the fourth day of August, 
15843, by virtue of a warrant issuing out of the district court of the 
United States for the southern district of New York, did seize and 
attach the brig Joseph Gorham, and took possession of her in the 
harbor of New York —that Elisha Seely and Albert Seely knew 
‘ the fact of this attachment by the marshal, and that on the seventh 
day of August, 1843, Albert Seely and Elisha, combined unlaw- 
fully, and in violation of the said process of the said district court of 
the United States for the southern district of New York, collusively 
and fraudulently and forcibly did carry said brig out of the southern 
district of New York, and with the view to have her attached for 
the debts of Elisha, they did bring the brig into the district of Con- 
necticut, and on the eighth day of August, 1843, did carry out this 
fraudulent combination, by having the brig attached as is stated in 
the answer of the respondents on file, and now claim to hold her 
against the deputy marshal. Having found these facts, the court 
will proceed to consider the application of the law to them. In 
doing which, the answer of the respondents will be taken up, and 
the several objections duly considered and determined, as we pro- 
ceed in the case, taking up these objections in a more natural or- 
der than that in which they stand in the answer. 

The fifth objection may be first considered. The respondents, in 
their answer, deny that the brig was ever attached by Stillwell. If 
right here, there is no necessity of proceeding any farther with the 
case. ‘The whole proceedings rest on the fact, that the brig was 
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attached and seized by Stillwell’s warrant on the 4th of August. 
Take away this foundation and there is nothing left, but to end the 
process commenced here. But this denial is against the evidence. 
The proof is conclusive, that Stllwell served his warrant on the 
4th of August. ‘This objection also embraces another proposition, 
that if attached by Sullwell, he had abandoned the attachment, 
thus losing his lien on the brig, and leaving her free to be attached 
by Seely’s creditors in Connecticut. Or, in other words, that as 
the deputy marshal, after the seizure, entrusted the brig to Captain 
Williams, who had ever commanded the vessel, he thereby lost his 
lien, and the attaching creditors in Connecticut had right to inter- 
pose their claim. ‘The facts in this part of the case are quite sim- 
ple. Captain Williams owned half the brig, Elisha Seely one 
fourth, and Joseph Gorham the other quarter. ‘The latter gave to 
Elisha Seely a power to act for him, so that Williams owned half 
and Seely owned and represented the other half. ‘The vessel ar- 
rived on the 29th of July. Elisha Seely, residing in Darien, went 
to New York on the Ist of August. On the 4th of August a libel! 
was filed by Benner —the warrant is served and the attachment 
made the same day. Captain Williams was on board when the 
attachment was served, and the marshal left the vessel in his keep- 
ing. ‘This was made known to E. Seely on the 5th of August. 
Immediately thereafter, E. Seely went to the New York custom- 
house, represented himself as master, and got a clearance for the 
brig, which was privately done. And on the 7th of August, while 
the marshal’s ship-keeper was on shore, Captain Seely and Albert 
Seely took the brig away, and as soon as she was cleared from her 
fastenings and made fast to a steamboat, Albert Seely proceeded 
to Darien, where he procured the attachments, and with the con- 
stable to serve them, came out in a small boat, where Captain Eli- 
sha Seely was lying to in waiting. ‘They went on board about six 
miles from Darien, and were then taken into port by Captain Seely, 
the defendant in all the cases, his own property being thus attach- 
ed. ‘To say the least, this was a very extraordinary proceeding, 
and to the mind of the court, fully confirms the statement made 
by some of the witnesses, that the two Seelys knew that the brig 
had been attached. 

These facts do not present any such case as the law will declare 
to be an abandonment of the rights under the attachment of the 
marshal. ‘There is no new credit obtained by the marshal leaving 
the brig in the possession and keeping of Captain Williams. The 
Seelys do not procure process and incur expense in securing a 
debt upon property which they believed to be free, but they knew 
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it to be encumbered with the prior attachment, and they seek to 
avoid that prior encumbrance, by running the brig into another 
jurisdiction, where they suppose that process cannot come.  Suthi- 
cient for this part of the objections is it, that the two Seelys had 
knowledge of Stillwell’s attachment, and collusively attempted to 
throw it off by their own unlawful conspiracy and combination. 

The sixth objection very naturally follows the one last consid- 
ered. ‘The substance of this objection is, that George A. Bowler 
is a constable of Darien, and as such has attached the brig, in the 
state of Connecticut, by virtue of state process, and this cannot be 
interfered with by any proceeding or process of the United States. 
This proposition might be well founded, and would indeed be, if 
this were a lawful attachment. No court of the United States ever 
interferes with any state liens or state process. But in the present 
case there has been no attachment of this brig by,any state pro- 
cess, which can ever be recognised by any tribunal, either state or 
national. A single moment’s attention to the case will make this 
clear to every one. ‘The brig, while in the harbor of New York, 
is seized by the marshal under a warrant from the United States 
court, and while under that seizure, two men who know the fact, 
contrive a secret plan to run away with the brig; they combine 
for the fraudulent purpose of interrupting the regular administra- 
tion of justice in the United States court, and in violation of the 
known laws of the United States, they seize the brig and hasten 
her out of that jurisdiction into Connecticut. What was this act ? 
A trespass ; and these men who bring away the brig are trespassers, 
and violators of the penal code of congress. What do they do 
when they arrive here? We answer, they fraudulently procure 
writs and attach the brig. 

These trespassers do this. They use the forms of law as mere 
instruments to continue their own illegal acts —to perfect their 
own trespass. Can such proceedings be tolerated? Surely not, 
A good title to property cannot be engrafted npon wrong doings — 
“pon a high-handed trespass. very man who has intermeddled 
with this brig, in aid of the fraudulent combination of the two Seelys, 
is also a trespasser. It may well be said, then, that here is no 
interference or collision with state authority. ‘The interference is 
on the other side. The Seelys are the aggressors, but the state 
never lends its authority to a trespasser —a wrong doer. It can- 
not do it. ‘The right of the possession of this brig from the fourth 
day of August, has been in the deputy marshal, and he might have 
followed her anywhere and retaken her, resting bis claim on that 
right. It follows, then, that each and all the writs enumerated 
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in the answer of these respondents, as to this brig, were utterly 
void. They were procured and used in fraud of the law. They 
constitute no obstacle to the possession of the marshal of the dis- 
trict where the brig was first attached. 

The fourth objection contained in the answer of the respondents 
is, that the original libel in New York is not within the jurisdic- 
tion of the district court of the United States for the southern dis- 
trict of New York. ‘That court has no jurisdiction. All that need 
be said to this part of the answer is, that this is not the place to try 
that question. ‘The present proceedings are founded upon a pro- 
cess, issued by a court of competent jurisdiction in admiralty ; that 
was a suit in admiralty, and the place to settle the truth or legality 
of that libel is in the court from whence it issued. This objection 
cannot avail. 

The third objection is, that this should be a libel, and have ac- 
companying it a monition or citation. This objection is founded 
in a mistaken idea of the nature and form of a libel in admiralty. 
There is no form prescribed by law. The party may adopt his 
own form, and use his own language, provided he make his com- 
plaint or claim intelligible to the court. But to all intents this is 
a libel. ‘The suffering party sets forth his complaint, and prays the 
court to issue process of restoration. But there is superadded to 
this objection, that a monition or citation should have accompanied 
the libel or complaint. In this case the marshal takes his warrant, 
and having secured the property, so that it may be well considered 
as in the custody of the court, all parties come into court, and the 
respondents make answer and show cause ; they produce all their 
evidence, interpose their arguments, and are fully heard before any 
removal of the property — before it is restored, or even, in fact, 
taken out of their possession ; nominally it is seized, but actually 
remains and awaits the full hearing ordered by the court. What 
is the object of a citation ? To give notice to the opposite party 
that he may appear, and contest the claim set up against him. 
What has been done in this case? We answer, the respondents 
come in voluntarily — make their answer in writing, thereby waiv- 
ing all previous objections of form as to notice, when and where 
the questions between them are amply defended and tried. This 
is deemed sutlicient. 

The first and second objections may be considered as one, and 
answered as one. ‘The substance of these two objections seems to 
be, that in a case like the present, the district court of the United 
States possesses no power to hold cognizance of the matter in ques- 
tion. Involved in these two objections, there is a matter of form 
also, which may be stated in this manner. If addressed to the judge 
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by name, there is a want of authority to act. If addressed to the 
district court, there is no power in the court to grant the relief 
prayed for. This part of the objection may be disposed of by stat- 
ing, that it is immaterial whether a libel be addressed to the judge 
by name, superadding his office, or whether it is addressed to the 
district court. Either will be sufficient, and one may be as proper 
as the other. The substantial part of this objection embraces a 
very important question, and should be gravely considered. 

What then is this important question? The United States dis- 
trict court of Connecticut has issued a process, in the exercise of 
its admiralty jurisdiction, in aid of the powers and jurisdiction of a 
court possessing similar powers, in an adjoining district, where the 
property, being in its nature within the admiralty powers of the 
court, has been once lawfully seized and taken into its jurisdiction, 
and while there to be adjudicated, hath been fraudulently and clan- 
destinely withdrawn from that jurisdiction, and brought here. The 
court, which began the case originally, was the district court of 
the United States within the southern district of New York, and 
while proceeding to adjudicate upon that property, it is arrested from 
that court, and brought into the district of Connecticut, by trespas- 
sers and wrong-doers ; and having possessed themselves of the 
property in the manner stated, they now come here and interpose 
their objections to its restoration! All that this court has been call- 
ed upon to do, is, through its admiralty powers, to restore this pro- 
perty to the marshal of New York, so that it may be there pro- 
ceeded with according to law. If this court possesses no such 
powers, where is the remedy? Upon the facts found, no man can 
hesitate for one moment, that there should be a remedy for a case 
so flagrant ; and where is it? It is not in the district court of New 
York, because the marshal of that district possesses no authority 
here. Is it ina state court ? No one will pretend that. The rem- 
edy then is in the admiralty in that district where the vessel may 
be found, and its duty is obvious. ‘The vessel should be restored. 

It is the opinion of this court, that this case falls directly within 
its admiralty jurisdiction. ‘The facts and circumstances of the case 
warrant the court in coming to the result, that the warrant issued 
on the 5th day of September, 1543, in the matter of the brig Jo- 
seph Gorham, after full hearing, be no longer suspended, but that 
the same be executed ; and that the said brig Joseph Gorham, now 
in custody of the marshal of the United States for the district of 
Connecticut, be forthwith restored, with its tackle, apparel, and 
furniture, unto the said William 8. Stillwell, a deputy marshal of 
the said southern district of New York, to be there proceeded with 
as to law and justice shall appertain. 
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Supreme Judicial Court of Massachusetts, March Term, held by ad- 
journment in June, 1844, at Boston. 


Ourver Fiercuer anp oTuers v. Isaac Davis. 


Under the Insolvent Law of 1838, § 12, the master in chancery, if he ascertain 
that there is a just claim against the estate of an insolvent debtor, which was by 
mistake or accident omitted to be proved, may, after the dividend is made up, 
and before it is paid out, permit the creditor to prove the same ; or so to mod- 
ify his order for distribution, as to leave a sufficient sum in the hands of the 
assignee to pay such creditor a proportionate dividend. 


Tus was a bill in equity, brought by the plaintiffs against the de- 
fendant, a master in chancery for the county of Worcester. The 
facts, as alleged in the bill, were these. Some time in the year 
1843, Amos Durant, of Fitchburg, applied to the defendant for the 
benefit of the Insolvent Law of Massachusetts, and proceedings 
were had thereon. The third meeting of the creditors was notified 
for December 4, 1843. The plaintiffs, being creditors for about 
$195 22, delivered their claims to Durant, who promised to pre- 
sent them, at the meeting of the creditors, to be proved. But Du- 
rant, having afterwards heard that the * Boston creditors” (among 
whom were the plaintiffs) had caused their demands to be pre- 
sented by another agent, did not present the plaintiffs’ claims for 
proof. The master ordered a dividend, amounting to more than 
seventy-five per cent. which, owing to this mistake of Durant’s, did 
not include the debt of the plaintiffs. The plaintiffs did not 
ascertain that their claims were not proved, until December LSth, 
when they immediately applied to the master for permission to 
prove them, and receive a dividend thereon ; but the master refus- 
ed to receive them, or any part of them, doubting his authority to 
do so. The master had not yet delivered the order for distribution 
to the assignee, and the proceeds had not yet been distributed. 
The bill contained a prayer for discovery; for an injunction to the 
master, restraining him from issuing an order for distribution to the 
assignee, until the plaintifis should have an opportunity to prove 
their claims ; and for further and cther relief. To this bill there 
was a general demurrer. 


T. P. Chandler, for the plaintiffs. 
C. W. Hartshorn, of Worcester, for the defendant. 


Wipe J. Upon the facts alleged in the bill, I am of opinion, 
that by the 12th section of the Statute of 1838, chap. 263, the de- 
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fendant was authorized and bound to permit the plaintiffs to prove 
their claims; or to so modify his order of distribution, as to leave 
in the hands of the assignee a sum suflicient to pay them a propor- 
tion equal to what was to be paid to the creditors who had proved 
their claims, to remain unappropriated until a final dividend should 
be made. I consider the order of distribution as to have no bind- 
ing effect, so as to prevent the master from modifying it, as justice, 
and the true construction of the statute may require, at any time 
before the same is delivered over to the assignee. 
Demurrer overruled. 


CALEB Sauru v. MANUFACTURERS INSURANCE Company. 
Insurance — Abandonment — Total loss — Partial loss — Evidence — New trial. 


Tuts was an action on a policy of insurance, brought to recover 
for a total loss of the ship George, of which the plaintiff was part 
owner. ‘The ship was insured, by the policy, dated September 19, 
1837, at and from Salem to a port or ports on the coast of Brazil. 
After stopping at a port on that coast, she proceeded to Rio Ja- 
neiro. A part of her cargo had been taken in at that place, when 
one of the crew discovered that she was injured; and being in 
consequence surveyed, and declared unfit to return to the United 
States without a complete repair, the cargo was discharged and 
the vessel sold. It appeared, also, that after the inception of the 
voyage insured, but before she left the harbor at Salem, the ship 
struck on the flats, and remained there, unable to get off, until the 
next tide. There was a conflict of evidence as to the damage then 
suffered. ‘There was evidence produced on the part of the plain- 
uff, tending to show that the damage, by which the loss of the ves- 
sel subsequently occurred, was done at that time. Evidence was 
produced on the part of the defendants, conducing to prove that 
the vessel had met with accidents on former occasions, which might 
have impaired the vessel; and also that the flats where she struck 
at Salem consisted of soft mud, in which there was no hard sub- 
stance to strike upon. ‘There was evidence tending to show that 
the cost of repairs at Rio Janeiro would exceed by one third the 
cost at Salem, and that it would exceed one half of the value of 
the vessel when repaired ; but there was no evidence that the cost 
of repairs would exceed the whole value of the vessel. A verdict 
was rendered for the plaintiff, and now the defendants moved for 
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a new trial, on the ground that the verdict was against the weight 


of the evidence. 


F. B. Crowninshield, for the plaintiff. 
R. Fletcher and E.. D. Sohier, for the defendants. 


Suaw C. J. delivered the opinion of the court, that, although the 
court were inclined to think the verdict was against the weight of 
the evidence, yet the general rule in such cases 1s, that a verdict 
will not be set aside on that ground, where there is conflicting tes- 
timony, unless it is clearly wrong. But as there was another 
ground in this case which would be fatal to the verdict, the court 
gave no opinion on that point. ‘There was no actual total loss of 
the vessel. She was not sunk, nor driven ashore in such a manner 
as to render it impossible to get her off. She still remained in spe- 
cie at the time the loss was said to have occurred. ‘The means of 
repairing her existed at Rio Janeiro. ‘The plaintiff might be enti- 
tled to recover for a partial loss; but where there is only a con- 
structive total loss, the assured cannot recover for a total loss, with- 
out an abandonment. After a justifiable sale of a vessel, it is true 
it was decided in one case that there may be a total loss of freight, 
without abandonment, although the vessel remained in specie ;_ but 
in the case of insurance on a vessel, the assured cannot recover for 
a total loss, without abandonment, unless the cost of repairs would 
exceed the value of the vessel when repaired. If there had been 
an abandonment, the court do not say but that the plaintiff might 
have recovered for a total loss, under the terms of the policy, un- 
less the ship might have been repaired at less than one half of her 
value when repaired. But an abandonment was necessary, to give 
the insurers the opportunity to elect whether to make the repairs at 
their own expense. A total loss, with benefit of salvage, amounts 
to the same thing with a partial loss. ‘The salvage is not to be 
considered a sum in the hands of the defendant, by way of set-off 
to the claim of the plaintiff for insurance, but a sum in the hands 
of the plaintiff, diminishing by so much his claim fora loss. As 
there was no evidence to the point, whether the cost of repairs at 
Rio Janeiro would exceed the value of the vessel when repaired, 
rendering this an actual total loss, and there was no evidence of an 
abandonment, the verdict must be set aside, and a new trial grant- 
ed. And if a loss is proved to an amount less than total, the plain- 
tiff can recover for a partial loss. 





























Digest of English Cases. 


COMMON LAW. 


Selections from 3 Gale & Davison, Part 2; 


11 Meeson & Welsby, Parts 4& 5; 


3 Dowling’s Practice Cases, ‘New Series, Part 2; 6 Scott's New Reports, Parts 2 


and 3; 7 Scott’s New Reports, Part 1; 


of Carrington & Marshman) Part 1. 


ARBITRATION. 

(Award, finality of.) By articles of 
agreement, it recited that differences 
had arisen between the assignees of a 
bankrupt and B., relative to a certain 
transaction for the sale of goods by the 
bankrupt to a third person, for which 
certain bills had been drawn by the 
bankrupt, and accepted by the pur- 
chaser, and passed by the bankrupt 
to B.; and as to the nature and cir- 
cumstances of and attending such trans- 
actions and bills, it was agreed that the 
same, and all matters in question touch- 
ing or concerning or in any wise relating 
thereto, should be referred to an arbi- 
trator. 

The arbitrator awarded that the bills 
and moneys thereby secured were the 
property of the assignees, and that the 
said bills and moneys should be forth- 
with delivered and paid to them; and 
in ease B. should have received the 
whole or any part of the money secured 
by the bills, he should pay it over to 
the assignees, with interest at the rate 
of three per cent. per annum, to be 
computed from the times when such 
payments might have been received by 
b., until the actual payment to the as- 
signees. 

Held, that the submission authorized 
the arbitrator to award upon the matter 
contained in the latter part of the award, 
that such part of the award was uncer- 
tain and inconclusive, aud could not be 
rejected, and that the award must be 
set aside. Jn re Marshall and Dresser, 


3G. & D. 256. 
VOL, 


VI. — NO, 


Ill, 





1 Carrington & Kirwan, (in continuation 


ASSUMPSIT. 

(Consideration necessary in.) In ar 
action of assumpesit, the declaration 
stated that disputes and controversies 
were pending between the plaintiff and 
the defendant, as to whether or not the 
defendant was indebted to the plaintiff 
in, to wit, the sum of 173/. 2s, 3d., for 
money lent to and paid for the defend- 
ant by the plaintiff; and thereupon, in 
consideration that the plaintiff would 
then promise the defendant not to sue 
him at any time for the recovery of the 
said sum so in dispute between them, 
and would accept from the defendant 
the sum of 100/. in full satisfaction and 
discharge of the same, the defendant 
promised the plainuif to pay him the 
sum of 100/, within a reasonable time : 
Held, that the declaration was bad, as 
not showing a sufficient consideration 
for the promise ; there being no allega- 
tion of any debt being due, but merely 
that a dispute and controversy existed 
respecting it. Edwards vy. Baugh, 11 
M. & W. 641;3D. P. C. (N.S.) 304. 


BILLS AND NOTES. 

(Pridence— When production of hill 
at trial unnecessary — Notice to produce.) 
In assumpsit by the drawer against 
the acceptor of a bill of exchange, the 
defendant pleaded that at the time of 
the acceptance -he was a_ bankrupt, 
and indebted to the plaintiff in a cer- 
tain sum, which debt was provable by 
the plaintiff under the fiat, and was 
barred by the defendant's certificate, 
since obtained ; and that the defendant 
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accepted the bill as part payment of the 
debt due to the plaintiff, in considera- 
tion that the plaintiff would prove his 
debt under the fiat. Replication, that 
the defendant did not accept the bill by 
way of part payment of any debt prova- 
ble under the fiat modo et formé Issue 
thereon. Held, that the defendant could 
not give secondary evidence of the bill 
to show that it was accepted under the 
circumstances alleged, without notice to 
(5 N. & M. 433; 10 Ad. & 


produce. 
Gooder v. Armour, 3G. & D. 


FE. 593.) 
206. 

2. (Notice of dishonor, who is entitled 
to — Guarantee, construction of.) ** In 
consideration of your extending the cre- 
dit already given to my son, and agree- 
ing to draw upon him at three months 
from the Ist of the following month, for 
all goods purchased up to the 20th of 
the preceding month, I hereby, at your 
request, guarantee the payment, and 
agree to pay you any sum that shall be 
due and owing to you on his account for 
goods supplied :*’ Held a continuing 
guarantee. 

In declaring upon the above guaran- 
tee, the plaintiff alleged that, between 
the 24th of August and the 20th of Sep- 
tember, 1841, he supplied the defend- 
ant’s son with goods on credit ; that on 
the Ist of October, 1841, he drew a bill 
upon the son for the amount at three 
months ; that the son accepted the bill, 
but did not pay it when due, of which 
the defendant had notice : Held a suffi- 
cient allegation that the price of the 
goods remained unpaid. 

The defendant pleaded that the bill 
was not duly presented at maturity, and 
that he (the defendant) had no notice of 
the dishonor. A verdict having been 
found for the defendant upon these pleas: 
Held, that inasmuch as the allegation 
as to the drawing, acceptance, and non- 
payment of the bill might be rejected, 
and still leave enough upon the face of 
the declaration to charge the defendant, 
and as the defendant was not entitled to 
notice of dishonor, the plaintiff was en- 
titled to judgment non obstante veredic- 
to. Hitchcock v. Humfrey, 6 Seott, N. 
R. 540. 

3. (Noticeof dishonor ) Tn an action 
by the indorsee against the drawer of a 
bill of exchange for 53/., the charges 
for noting, &c. being 6s. 6d., the fol- 
lowing notice of dishonor was given :— 
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** We are instructed by H.S. (the plair 
tiff,) to apply to you for payment of the 
undermentioned sum, and to acquaint 
you that unless the same, together wit| 
5s., the costs of this application, be pa 
at &c., on &e., legal proceedings wi! 
be commenced against you to enforce 
payment thereof without further appli- 
cation.’ The following was the me- 
morandum at the foot of the letter : — 
** 53/. 6s. 6d. due on your dishonored 
note, dated the 19th of December last ; 
5s. costs of letter—53/. lls. 6d.’ : Held 
that the notice of dishonor was sufficient. 
Stockman v. Parr, 11 M. & W. 809, 

4. (What is a promissory note -- 
Stamp.) A paper in these terms, ‘* I. 0. 
U. 85/. to be paid May 5,”* is a promis- 
sory note, and requires a stamp. 

Waithman v. Elsee, 1 C. &. K. 35 


CHARTER-PARTY. 

(Construction of — Pleading.) By a 
charter-party made between plaintiffs, 
described as owners of the ship Robert, 
then lying in the port of London, and 
on the point of sailing for Malta with 
government stores, of the one part, and 
the defendant of the other part, it was 
agreed that the ship, being tight, &c. 
‘‘after delivering her outward cargo, 
should with all convenient speed sail 
and proceed to Marseilles, Genoa, o1 
another safe port on the west coast of 
Italy, or a safe port on the east coast of 
Italy, not higher than M., as should be 
ordered at Malta, &c.” The deelara- 
tion, after averring mutual promises, 
went on to allege a promise on the part 
of the defendant, ** that the said ship 
should be ordered at Malta to sail and 
proceed to such port as in the charter- 
party was mentioned, wrthin a reasona- 
ble time after the arrival of the said ship 
at Malta.” Held good, on general de- 
murrer. Wooley v. Reddclien, 7 Scott, 
N. R. 199. 

COINING. 

An indictment, which charged that 
the defendant, on, &e. at, &c. feloni- 
ously had in his possession a mould, 
** upon which said mould was made and 
impressed the figure and apparent re- 
semblance *’ of the obverse side of a 
sixpence, was held bad on demurter, as 
not sufficiently showing that the im- 
pression was on the mould at the time 
when the prisoner had it in his posses- 


sion. Reg.v. Richmond, 1C. & K. 240. 














Fine RX 








it BBA. ov 


CONTRACT OF SALE. 

{Bought and sold notes — Entry in 
broker's book.) Where, on a sale of 
goods, bought-and-sold notes are given, 
they constitute the contract between the 
parties, and not the entry of the con- 
tract made by the broker in his book : 
but if there be no bought-and-sold notes, 
the entry in the broker's book may be 
resorted to. (1 M. & Rob. 368.) 

Where the bought note of 405 chests 
ef India sealing-wax contained the 
terms ** Prompt, 25th June, brokerage 
i per cent., deposit 15 per cent., paya- 
ble 2d April :’’ and the sold note was 
‘*prompt, 25th June, brokerage half 
percent.,”’ and the deposit wholly omit- 
ted: Held, that this was such a discre- 
paney as to avoid the contract. Town- 


end v. Drakeford, 1 C. & K. 20. 


EVIDENCE. 

(Ilandwriting.) If a witness, called 
to disprove the signature of a defendant 
to a paper, states that he believes the 
signature is not the defendant’s, and 
gives, as his reason for that belief, the 
existence or absence of certain peculiar- 
ities which he says do not or do exist 
in the defendant’s genuine signature, 
the opposite counsel may put a paper 
into his hands unconnected with the 
cause, and ask him whether in his opin- 
ion that contains a genuine signature of 
the detendant; and if he answer in the 
affirmative, he may then be asked, 
‘** Does this signature contain (or want) 
those peculiarities which you have stat- 
ed as your reasons that the signature in 
dispute is not genuine! ’’ And semble, 
that if the witness says it does not, the 
paper may be laid before the judge, in 
order to judge of that answer. (3 P. & 
D. 179.) Younge v. Honner, 1 C. & 
K. 51. 


FALSE PRETENCES. 

(Indictment — Screnter.) Indictment 
for obtaining money under false pre- 
tences charged, that the defendant un- 
lawfully did falsely pretend to A., that 
a paper writing which he produced to 
A., was a good 5/. note of the L. bank, 
by means whereof he unlawfully ob- 
tained from A. certain moneys, with in- 
tent to cheat and defraud him of the 
same, whereas in truth and in fact the 
paper writing was not a good 5/. note of 
the L. bank. Held bad, for not stating 
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that the defendant knew it was nota 
good note. (1 Car. & M. 328.) Reg. 
v. Phi/potts, 1 C. & K. 112. 

2. (Lyidence.) A. was indicted for 
obtaining 200/. from B. by falsely pre- 
tending that he had obtained the ap- 
pointment of an emigration agent, and 
that for 200/. he would give B. a share 
in the appointment. B. swore that he 
gave the money on this pretence, which 
was false ; but that A. induced him first 
to execute a deed of copartnership be- 
tween them, in which the consideration 
was stated to be 200/., and in which no- 
thing was said of the agentship, or how 
it was obtained: Held, that the putting 
in of this deed did not exelude the parol 
evidence of the false pretence, and that 
if the deed was a part of the defendant's 
scheme to effect the fraud, he should be 
convicted, Reg. v. Adamson, 1 C. & 
K. 192. 


FIXTURES. 

( Trover for, when maintainable.) De- 
fendant distrained fixtures, and some 
days afterwards severed and removed 
them for sale: Held, in trover, that 
though for the purposes of that action, 
the plaintiff necessarily treated the fix- 
tures as goods and chattels, the defend- 
ant, by whose wrongful act they had 
been brought into a chattel state, could 
not say that as goods and chattels, he 
had a right to distrain them. Dalton v. 


Whithem, 3 G. & D. 260. 


FOREIGN LAW. 

(Foreign judgment, effect of, in Eng- 
lish courts — Lialnlity of member of for- 
ergn company — Pleading.) ‘To a de- 
claration in ease for an injury done to 
the plaintiffs ship on the high seas by 
a ship of the defendant, then being un- 
der the care, direction, and management 
of certain mariners and servants of the 
defendant, by their negligence, the de- 
fendant pleaded as follows: ‘That the 
ship, in the declaration secondly men- 
tioned, ran foul of the plaintiff's ship 
on a certain part of the high seas, situ- 
ate between the kingdoms of England 
and Franee, and out of the British do- 
minions ; that at that time the defend- 
ant was, and still is, a subject of the 
king of the French, and was a holder 
and proprietor of shares in, and acting 
director of, a society or company estab- 
lished in France, by royal ordinance, 
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according to the laws of that kingdom, 
by the name of, &c. ; and that, at the 
time of the collision, the said company 
then and from thence hitherto being 
subjects of the king of the French, were 
the owners of the said ship, and by their 
mariners and servants were then navi- 
gating the same as subjects of the king 
of the French, for certain objects for 
which the said company was establish- 
ed, and upon that part of the high seas 
before mentioned, and the said company 
did then and there, by their mariners 
and servants, commit the grievances in 
the declaration mentioned ; and that the 
defendant never was possessed of or in- 
terested in the said ship otherwise than 
as such holder and proprietor of shares : 
and that, by the law of Trance, the de- 
fendant was not, at the time of the com- 
mitting of the grievances, or from thence 
hitherto, responsible for or liable to be 
sued or impleaded individually or in his 
own name or person, in respect of the 
causes of action in the declaration men- 
tioned, but the said company alone, by 
their said style or title, or the master in 
persou in command of the ship for the 
time being, was responsible for and lia- 
ble to be sued and impleaded for the 
said causes of action; and that the de- 
fendant never was master, or in com- 
mand ef the said ship. 

Held, that if this plea was to be con- 
strued as meaning to aver, that by the 
law of France the defendant was not 
liable for the acts of the master, but 
that a body established by that law, and 
in the nature of an English corporation, 
were the proprietors of the vessel, and 
alone liable for the acts of the master, 
the plea was a good defence to the ac- 
tion ; butif the plea meant only, that in 
the French courts the mode of proceed- 
ing would be to sue the defendant joint- 
ly with the other shareholders of the 
company, under the name of their asso- 
ciation, the plea was bad. The court 
were divided in opinion which was the 
proper construction of the plea; lord 
Abinger, C. B. and Alderson, B. adopt- 
ing the latter construction; and Parke, 
B. and Gurney, B. the former. 

The defendant pleaded also (after the 
same averments as to the place of the 
injury, the defendant’s being a subject 
of France, and a member of the compa- 
ny, &c.) that the company, for the re- 
covery of the damages sustained by 





them by the negligence and mismanaze- 
ment of the plaintiffs of their said ship. 
sued and prosecuted, according to the 

law of France, a writ of summons to th 

plaintiffs, whereby they were required 
to appear before the court of the Com- 
mercial 'l'ribunal of Havre on a certain 
day, in order that the said court might 
inquire whether, on the day in the dec- 
jaration mentioned, the said ship of th: 

plaintiffs did, by the negligence and 
mismanagement of their oflicers or crew, 
run on beard of the said ship of the com- 
pany, whereby she was sunk, and to 
hear themselves condemned in person 
and goods, &e.; the said court having 
jurisdiction over the said cause and the 
matters therein arising. ‘The plea pro- 
ceeded to state, that the plaintifls ac- 
cordingly appeared in the court at Ha- 
vre, and defended themselves against 
the claim of the company, and insisted 
that the collision proceeded from the 
negligence of the servants of the defend- 
ant, as in the declaration mentioned; 
and that the court adjudged that the 
plaintiffs’ ship did, by the negligence ot 
the plaintiffs by their oflicers and crew, 
run on board of and sink the said ship 
of the company, and condemned the 
plaintiffs in damages : and alleged, that 
the said several matters of defence so 
insisted on by the plaintiffs in the court 
at Havre, and the grievances in the de- 
claration mentioned, were the same 
identical causes of defence and matters 
of grievance, and that the very identical 
question, whether the defendant by his 
mariners and servants, was guilty of the 
grievance in the declaration mentioned, 
arose aud became material in the said 
suit in the said court at Havre; and be- 
ing there examined into, it was adjudged 
by the said court, having jurisdiction in 
that behalf, that neither the defendant 
nor the company, by his or their mari- 
ners or servants, Was or were guilty 
thereof. ‘The plea then averred, that 
by the law of France, the judgment so 
recovered in the French court was an 
absolute and final bar to any action by 
the plaintiffs against the defendant in 


respect of the grievances and causes of 


action in the declaration mentioned. 
Heid, that the plea was bad in form, 
for not commencing and concluding by 
way of estoppel ; and in substance, for 
not showing that the plaintiffs were 
French subjects, or resident or present 
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in France when the suit at Havre was 
commenced, so as that they might be 
bound, by reason of allegiance, or dom- 
icile, or temporary presence, by a deci- 
sion of the French court. 

Qu. Whether, even with such alle- 
gations, the plea would have been a bar 
to the action. General Steam Nav. Co. 
vy. Guillon, 11 M. & W, 878. 


FRAUDS, STATUTE OF. 

( Contract to answer for debt of another 
— Consideration— Varrance— Pleading.) 
Assumpsit. ‘The declaration alleged, 
that the plaintiif had recovered against 
one R.S. the sum of 3007/. 12s., and 
sued out a ca. sa., directed to the 
sheriff of Middlesex, indorsed to levy 
2611/. 7s. 3d. and interest on 2578/., 
besides sheriff's poundage, officer's 
fees, &e. ; by virtue of which writ said 
sheriff duly took and arrested the said 
R.S. by his body, and then had and 
kept and detained him in custody under 
and by virtue of such writ, and by exe- 
cution of the same ; and thereupon, and 
whilst the said R. S. was so in custody, 
to wit, on, &c. in consideration that the 
plaintiff would procure the release of 
the said R. S. from and out of the said 
custody under the said writ, on pay- 
ment of poundage and officers’ fees, he, 
the defendant, promised the plaintiff to 
pay him the sum of 500/., part of the 
said damages and interest, within one 
month, and to give a bund for payment 
of the remainder of the debt, interest, 
and costs, in five years. ‘The following 
agreement, entitled in an action between 
R. B. plaintiff, and R. S. defendant, 
and signed by the present defendant, 
was given in evidence, — ‘* In conside- 
ration of your having released the above 
named defendant from custody, | hereby 
engage, within one month from this 
date, to pay you, &c. (as stated in the 
declaration). ‘This memorandum was 
addressed to the plaintiff, and was then 
accepted by him, and he, at the same 
time, gave an order for the discharge of 
R. S. ** on payment of sheriff ’s pound- 
age and officers’ fees, judgment having 
been satisfied,’’ and the poundage and 
fees were then paid by the defendant. 
The sheriff's officer then stated, that 
R. S. was free as to that action, but 
there being two detainers lodged against 
him, R. S. was detained in custody at 
the suit of other parties. The ca. sa. 


was irregular, it having been issued into 
Middlesex, without any previous ca. sa. 
into Kent, where the venue was laid. 

Held, first, that the argument to re- 
lease R.S. was both prospective and 
conditional, and therefore that the con- 
tract was proved as laid. 

Secondly, that the contract was not 
within the Statute of Frauds, 29 Car. 2, 
e. 3,0 4, and therefore did not require 
to be in writing ; but had it been within 
the statute, yu. whether there was a 
sufficient memorandum in writing to 
satisfy it. 

Thirdly, that the allegation in the de- 
elaration, that the sherit? du/y arrested 
R.S. did not mean that R. S. was in 
custody, so that he could not be dis- 
charged without the defendant's con- 
sent, but that the sheriff had duly acted 
under the writ, so as not to become a 
trespasser, and therefore that the alle- 
gation was proved. Butcher v. Stweart, 
11 M. & W. 857; 3D. P.C.(N.S.) 
308. 

LARCENY. 

(By adulterer.) An adulterer cannot 
be convicted of stealing the goods of the 
husband brought by the wife alone to 
the defendant's lodgings, and by her 
merely placed in the room in which the 
adultery is afterwards committed; but 
it seems it would be otherwise if the 
goods could in any way be traced to his 
personal possession. (1 Mood. C. C, 
243; 1 Car. & M. 112.) Reg. v Rosen- 
berg, 1C. & K, 233. 

2. (Of goods lost.) The only cases 
in which a party finding a chattel be- 
longing to another can be justified in 
appropriating it to his own use, are, 
where the owner cannot be found, or 
where it may be fairly said that the 
owner has abandoned. 

If a person drop a chattel, and ano- 
ther find it and take it away, there be- 
ing reasonable means of finding out the 
owner, and restore it only because a re- 
ward is offered, he is guilty of larceny. 
Reg. v. Peters, 1 C. & K, 245. 


LIBEL. 

(Evidence of subsequent publications, 
when admissible.) In an action for a 
libel, the plaintiff, in order to show quo 
animo the libel, which was the subject 
of the action, was written, gave in evi- 
dence two subsequent letters addressed 
by the defendant to third parties, con- 
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taining substantially a repetition of the 
slanderous matter: Held, that they 
were properly received, though the li- 
bel declared on was free from ambiguity 
and the letters offered were written after 
the commencement of the action, and 
that their admissibility was not affected 
by the lapse of time intervening between 
the writing of the respective letters. 
Pearson v. Lemaitre, 6 Scout, N. R. 607. 


LIEN. 

(General lien — Evidence of — Stop- 
page in transitu — Operation of 2 & 3 
Vict. ec. 29.) S., a woolstapler at Hud- 
dersfield, was in the habit of making 
purchases of wool, which he directed to 
be consigned to the defendant, a wharf- 
inger and shipping agent at Hull, who 
forwarded them to him at Huddersfield 
by carrier. In July 1541, 5. purchased 
certain wool in Scotland, which was 
paid for by E. his agent there, and by 
him forwarded to the defendant at Hull. 
Part of this wool, consisting of ten bags, 
arrived at Hull on the 27th of Septem- 
ber, and a portion of it was, at ten 
o'clock on that morning, taken posses- 
sion of by the defendant, the remainder 
being taken possession of by him be- 
tween ten o'clock and four. FE. receiv- 
ed from S., in repayment of the ad- 
vances made by him for the purchase of 
the wool in question, acceptances of S., 
which were running at the time of S.’s 
bankruptey, and were afterwards dis- 
honored. On the 2Ist of September, 
E. received a letter from S., in which 
he informed him of his insolvency, and 
directed him to get the wool, and do the 
best he could to save himself. Accord- 
ingly, on some day between the 26th of 
September and the Ist of October, E. 
gave directions to seize the wool. The 
remaining portion of the wool arrived at 
Hull on the 3d of October, and was de- 
livered into the defendant’s warehouse 
on the 6th, 7th, and 8th of that month. 
An act of bankruptey was committed 
by S. on the 22d of September ; the fiat 
was dated and issued on the 27th, and 
it was signed between twelve o'clock 
and two o'clock on that day, but it did 
not appear at what hour it was deliver- 
ed out. The defendant, who claimed 
to retain the wool in satisfaction of a 
general balance, had been in the habit 
of sending to the bankrupt, by the car- 
rier, together with the goods, printed 





delivery orders, which stated that all! 
goods were considered as general lien, 
subject not only to freight, but also to 
the balance of any former account due 
from the owners or consignors. These 
orders had been seen more than once in 
the bankrupt’s hands, and on one ocea- 
sion the weights therein stated had been 
altered by him. 

Held, in an action of trover by the 
assignees of S to recover the value of 
the thirty-six bags of wool, first, that E. 
had no right to the goods, in respect of 
which the defendant could retain them: 
secondly, that the defendant had not es- 
tablished any right of general lien, by 
virtue of which he could retain any part 
of the gonds. 

Semble (per Parke B.), the stat. 2 & 
3 Vict. c. 29, operates to protect a claim 
of general lein on goods of a bankrupt 
coming into the hands of the party be- 


fore the fiat, without notice of an act of 


bankruptey. Bowman v. Malcolm, 11 


M. & W. 833. 


MASTER AND SERVANT. 


(Iiring for a year — Evidence of 


usage.) In an action for wrongfully 
dismissing the editor of a newspaper, 
the declaration stated that he was en- 
gaged fora year. There was no direct 
evidence as to the time for which he 
was engaged: Held, that he might go 


into evidence of a custom for editors of 


newspapers to be engaged for a year, 
unless there was an express stipulation 
to the contrary. Sloicroft v. Barber, 1 
C. & K.4; see Baxter v. Nurse, id. 10. 


MONEY HAD AND RECEIVED. 
(Voluntary payment.) One Martin, 
being in embarrassed circumstances, ex- 
ecuted a deed of composition to secure 
to his creditors the payment of 7s. in 
the pound upon their respective debts. 
The defendants, who were creditors, re- 
fused to sign the deed until they had 
obtained from Martin a promise to give 
them security for the difference between 


the composition and the full amount of 


their demand ; and afterwards, in pur- 
suance of that agreement, Martin gave 
them his promissory notes payable to 
themselves or order. The defendants 


indorsed the notes and paid them into 
their banker's at Leeds, to whom they 
were in the habit of indorsing all bills 
and notes received by them, and draw- 
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ing generally on account. The notes 
were presented at maturity by the Lon- 
don correspondents of the Leeds bank- 
ers, and paid by Martin, who continued 
his dealings with the defendants down 
to the bankruptey (which took place 
about three years afterwards), without 
ever complaining of the transaction, or 
attempting to set off the payments made 
in respect of the notes against the sub- 
sequent demands of the defendants upon 
him. There was no evidence to show 
the state of the account between the de- 
fendants and the Leeds bankers at the 
time of the payments, nor any evidence 
that Martin knew in what character the 
bankers who presented the notes held 
them. In an action for money had and 
received, brought by the assignees of 


Martin to recover back the amount of 


these notes, it was left to the jury to 
say whether or not the payment was 
voluntary, and they were told that if 
the payment was made to the bankers 
as agents only, it must be considered as 
voluntary, and that, if they found the 
payment to be voluntary, and to have 
been made with a full knowledge of 
the circumstances, they must find for 
the defendants ; otherwise for the plain- 
tiffs. ‘The court directed a new trial, 
in order that the attention of the jury 
might be more precisely directed to the 
question whether Martin knew the char- 
acter in which the bankers presented 
the notes — as agents, or as holders for 
value. Gilson v. Bruce, 7 Scout, N.R. 
309. 
NEW TRIAL. 

(For misconduct of jury.) The court 
refused to set aside a verdict, upon an 
affidavit by the plaintiff's attorney, 
stating that one of the jury asserted in 
court, ‘‘in the presence of others of 
the jury then present in court,’’ and un- 
contradicted by them, immediately after 
the delivery of the verdict, and whilst 
the officer was paying them their fees, 
that the verdict had been decided by 
lot. Burgess v. Langley, 6 Scou, N. 
R. 518. 

2. (Perverse verdict.) The court refus- 
ed to set aside a verdict as perverse, on 
the ground that the jury had, contrary 
to the direction of the judge, given more 
than nominal damages, for the avowed 
purpose of enabling the plaintiff to ob- 
tain the costs of the action. Chilvers v. 
Greaves, 6 Scott, N. R. 539. 





3. In an action for work and labor in 
obtaining an apprentice for the defend- 
ant, the plaintiff was nonsuited by rea- 
son of the absence of the attesting wit- 
ness to the indenture of apprenticeship. 
The court refused to set aside the non- 
suit, upon an affidavit that the plaintiff's 
attorney was not aware until the pro- 
duction of the indenture by the defend- 
ant at the trial that there was any at- 
testing witness. Rearden v. Minter, 7 
Scott, N. R. 237. 


PHYSICIAN, 

(Action by, for fees.) A physician 
may recover on an express contract to 
remunerate him for his attendance. But 
as the ordinary understanding is that 
such attendance is given without any 
legal title to remuneration, subsequent 
promises to pay are, in general, to be 


referred to the usual honorary claim of 


the physician, and wil! not amount to 
proof of an express contract, unless it is 
clear that the attendance was not given 
on the ordinary understanding. Where 
no special agreement has been made to 
remunerate the physician, he cannot re- 
cover expenses out of pocket in travel- 
ling to attend his patient, as money 
paid to the use of the latter, for such 
expenses are incidental to the attend- 
ance, and to be considered as money 
paid to the physician’s own use in the 
ordinary exercise of his profession. 
Veitch v. Russell, 3 G. & D. 198. 


ROBBERY. 

(Assault with intent to rob, by threat 
of accusation.) On a concerted plan be- 
tween A. & B. to obtain money from C., 
A. & B. being present, seized hold of 
C., and threatened to accuse him of an 
indecent exposure of his person: Held, 
that A. & B. might be convicted of an 
assault with intent to rob C. Reg. v. 
Stringer, 1 C. & Kk. 158. 


TENDER. 

(To whom to be made.) A., the plain- 
tiff’s attorney, wrote to the defendant, 
stating that the debt must be paid to him 
on the next day. <A tender was made 
the next day to a writing clerk of A. in 
his office, who said that he could not 
take the money, as A. was out, and the 
party must wait till he came: Held, not 
a good tender. Watson v. Hethering- 
ton, 1 C. & K. 36. 
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Notices of New Books. 


American CriminaL Triats. By Pe- 
LEG W. Cuanpiter, Member of the 
American Antiquarian Society, and 
of the Massachusetts Historical So- 
ciety. Vols. Land 2. Boston: Timo- 
thy H. Carter & Company, and Little 
& Brown. London: A. Maxwell, 32 
Bell Yard, Lincoln’s Inn; 1841 and 
1844. 


Tue first volume of this work was 
published in 1841; the second volume 
has just been issued from the press. 
There would be an obvious impropriety 
in our expressing any opinion upon a 
work which bears the name of the editor 
of this journal upon its title page ; but 
we may be pardoned for inserting here 
the Preface to the first volume, and the 
Advertisement to the second volume, in 
which the plan and objects of the work 
are set forth. The preface is as fol- 
lows : — 

The publication of the following vol- 
ume may be regarded as an experiment, 
which, if successful, will demonstrate 
that the most important and interesting 
criminal trials, which have taken place 
in this country, may be rendered accept- 
able to the general reader, in the form 
of abridged narrations divested of the 
technicalities of legal proceedings. 

In selecting the cases for publication, 
the author has been chiefly governed by 
a desire to present those, which might 
be interesting to the American reader, 
not only as illustrative of the morals and 
manners, but as connected with the re- 
ligious or political history, of the pe- 
riods in which they occurred ; and, in 
preparing them for the press, he has 
attempted to give an account of each 
case, after a careful examination of all 
the facets which might throw light upon 
it, in the form of a narrative accompa- 


nied by such general remarks and re- 
flections as naturally suggested them 

selves to his mind; no other idea of 
completeness or unity of purpose being 
entertained, so far as the present work 
is concerned, than that every trial shou]! 
contain all the facts, necessary to make 
it intelligible by itself and without ref- 
erence to any other. 

Judicial investigations with a view to 
the discovery and punishment of crimes, 
as they involve the best interests of so- 
ciety, always excite an attention com- 
mensurate with their importance, wher- 
ever they are publicly and openly con- 
ducted, as in this country and in some 
of the states of Europe. They exhibit 
human nature in an infinite variety of 
positions, and show man ‘‘ as he is in 
action and principle, and not as he is 
usually drawn by poets and speculative 
philosophers.’’ The circumstances of 
difficulty and danger, with which they 
surround the accused, effectually test 
and develop the character; while, at the 
same time, they severely task the high- 
est energies of the mind, in mortal strug- 
gles for victory, liberty, and, not sel- 
dom, life itself. Events and transac- 
tions, stronger and more wonderful than 
the fictions of the most fruitful imagina- 
tion, are not unfrequently revealed to 
view, as realities, in the proceedings of 
criminal trials. 

It is undoubtedly more interesting to 
witness in person the proceedings of a 
criminal trial, than it is to read an ac- 
count of them in a journal or printed re- 
port; but the latter retains its interest 
and value, long after the scenes it pro- 
fesses to describe have passed from the 
memory; and, being a record of facts, 
ascertained by a tribunal erected fur the 
express purpose of eliciting the truth, 
it becomes, in process of time, one of 
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the best sources of personal and general 
history. It is obvious, however, that 
reports of criminal trials, though intel- 
ligible enough at the time of the events 
which they record, when all the attend- 
ant circumstances are fresh in the public 
mind, soon require to be illustrated by 
facts from contemporaneous history, in 
order to be fully understood and proper- 
ly appreciated. But, besides this, as the 
proceedings in judicial tribunals are ex- 
clusively directed to the ascertaining of 
particular facts, they are often meagre 
in themselves, and afford little or no 
information concerning many other facts 
and circumstances, which are essential 
to enable us to understand the merits of 
acase. ‘The trial of an offender is but 
a point in the history of the crime, — 
a single link of the great chain, which 
binds together its true character and its 
effects : the remote circumstances which 
led to its commission, -—the actual in- 
ducement, — the relation of the parties 
concerned, — the detection, and, more 
than all, the personal history and pre- 
vious character of the criminal himself, 
—all become matters of interesting 
inquiry, in relation to which the naked 
report of the trial affurds no light. 
There are also many cases, which, at 
the time of their occurrence, are so en- 
veloped in mystery, that the guilt or 
innocence of the accused can only be- 
come fully manifest by the lapse of 
time ; and these need to be investi- 
gated by the aid of subsequent as well 
as contemporaneous events. From these 
considerations, it is apparent, that a 
mere collection, however extensive, of 
criminal trials, republished in their ori- 
ginal form, must necessarily be incom- 
plete in many important particulars, 
There are two great collections of 
criminal trials, which deserve the high- 
est consideration and the most careful 
examination, as models for an American 
work, namely, the English State Tria/s 
by Howell, and the French Causes Cé/é- 
bres. In the former, which is a mere 
republication, the cases are given pre- 
cisely as they were originally published, 
without any attempt to render them 
more complete, or to condense them into 
the form of narratives ; so that the State 
Trials, however valuable as a work of 
reference to the historical inquirer or 
the lawyer, are intolerably dull and un- 
profitable to the general reader. The 
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French collection, on the other hand, 
partly from the nature of the cases 
themselves as well as the mode of their 
investigation, and partly from the form 
in which they are given, presents a se- 
ries of narratives, as interesting and ex- 
citing as are to be found in romance or 
history. 

Another work, of a character and 
tendency somewhat different from those 
just mentioned, which is much better 
known to English and American read- 
ers, in general, and has exercised a 
more decided influence upon society, 
will be readily recognised as the New- 
gate Calendar. ‘Yhe plan and object of 
this collection, which has served as a 
mode] for a species of literature now un- 
fortunately become popular in this coun- 
try, are too well known to require any 
explanation, in this place; or to make 
it necessary to record here the condem- 
nation pronounced against it by the t- 
bunals of morals and-taste. Works of 
this description, which, by their false 
and glowing pictures of criminal trials, 
create an admiration for desperate and 
wicked men, and excite a sympathy for 
their fate, in minds of kindred depravity, 
cannot be too strongly deprecated as in- 
jurious to the best interests of society. 

The plan of the present work more 
nearly resembles that of the French 
collection than of any one in our own 
Janguage. ‘The design is to give a his- 
torical sketch of each case, upon a care- 
ful examination and consideration of all 
the facts connected with it, in the form 
of an abridged narrative. But it is ob- 
vious, that no general plan of a work 
like this can be so comprehensive, as 
not to require to be variously modified 
in respect to each particular trial. It is 
true of some criminal trials, that they 
explain themselves, and then it is only 
necessary to give a report of the actual 
proceedings, with an attempt, perhaps, 
to adjust the incidents so as to produce 
the most harmonious or striking effect. 
In some instances, the trial is the least 
part of the history of a case, and may 
be merely mentioned as a collateral fact. 
In others, the entire interest of the ease 
depends upon the actual proceedings at 
the trial, and here care must be taken to 
give the full dramatic effect, by sufler- 
ing the actors in the exciting scene to 
speak for themselves. In other cases, 
the arguments of the advocates at the 
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bar are the chief points of interest, en- 
tirely overshadowing everything else 
connected with the trial; and in these 
it is necessary to present the facts and 
circumstances which go to illustrate 
the arguments. !t is manifest, there- 
fore, that every criminal trial must have 
a plan of its own, in order to keep up 
the interest of the reader, and to pre- 
serve the dramatic effect of the scenes 
and events which it discloses. 

It will thus be seen, that the plan of 
this work is somewhat ambitious; and 
the execution of it will be vastly more 
laborious than that of a mere collection 
of trials, without any attempt to render 
them more complete, by collating the 
different reports of each trial, and illus- 
trating it by facts and circumstances 
drawn from other sources. This labor 
will be much increased in cases where 
no regular report has ever been made, 
which unfortunately is true of many 
American trials of great interest. ‘The 
author is sensibly impressed with the 
difficulties of the task which he has un- 
dertaken, but he has entered upon it the 
more willingly, as, from the nature of 
the work, it may at any time be relin- 
quished, if his labors become unsatis- 
factory to the public, or oppressive to 
himself. Without the expectation of 
giving his production the character of 
completeness which belongs to the State 
Trials, or the hope of infusing into it 
the spirit and interest which character- 
ize the Causes Célébres, he may yet 
be permitted to remark, that, if his 
‘trials’? should not be found in strict 
accordance with truth, it will not be for 
the want of industrious research on his 
part; and if they do not prove to be in- 
teresting, it will not be for the want of 
rich materials to render them so. 

There being no necessary connection 
between the several parts uf the intend- 
ed collection, the volumes of which it 
is to be composed will be published 
separately, as they may from time to 
time be prepared. for this course 
the author has high authority in the 
example of a living historian, whose 
apology he adopts as his own. He is 
unwilling to travel so long a journey 
alone, and desires as he proceeds, to 
correct his own judgment by the criti- 
cisms of candor. He also hopes to 
make to himself friends disposed to place 
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within his reach the sources of informa- 
tion which are essential to suecess. 
Boston, November, 1841. 


Advertisement to the second volume. 

The first volume of this work was 
published more than two years ago, and 
was stated to be an experiment, which, 
if successful, would demonstrate that 
the most important and interesting crim- 
inal trials, that have taken place in this 
country, might be rendered acceptable 
to the general reader, in the form of 
abridged narrations divested of the tech- 
nicalities of legal proceedings. ‘The 
favor with which the plan and objects 
of the work were received was highly 
encouraging, and the success of the first 
volume was at least equal to its merits. 
The present volume has been delayed 
by various causes, one of which was the 
difficulty of authenticating some of the 
facts, and it is believed, that the value of 
the work has been increased by the time 
consumed in the necessary investiga- 
tions for this purpose. 

These volumes extend ever a period 
of more than one hundred and fifty 
years, and contain accounts of the most 
interesting trials that have taken place, 
from the first establishment of judicial 
tribunals in this country, until after the 
adoption of the constitution of the United 
States. If they serve to illustrate th 
morals and manners, or the religious 
and politieal history of this period, and 
thus commend themselves to the Amer- 
ean reader, the object of the author will 
be fully accomplished. 

Boston, May, 1344. 





Tue Law MaGazine anp QUARTERLY 
Review or JurisPRUDENCE, FoR Fes- 
RUARY, 1844, anp May, 1844. Lon- 
don: Wm. Benning & Co. 


We have heard that Mr. Hayward is 
about to retire from the editorship of 
this able and long-established journal, 
and there was a prospect that it would 
be discontinued. We find no intimation 
of this, however, in the last number, al- 
though it contains a general index from 
volume xiii. to xxxl. inclusive. ‘This 


seems to be the ablest quarterly law 
journal in England, although there are 
several weekly journals, which proba- 
bly have a larger circulation. 























oe reer” 





Diversions 1n Puitotocy.— A wri- 
ter in the last number of the Law Re- 
porter, who expresses himself with the 
gravity of a judge, has undertaken, in 
the character of Amicus curie, to uphold 
the philology of the supreme court of 
New Hampshire, even to the extent of 
adopting the verb to Joan, a word which 
we had pronounced a barbarism, and 
which the North American Review, in 
a recent number (October 1843, p. 504, 
had branded as an ‘* unmitigated barba- 
rism.’’ When so able a defender has, 
at such length, and with such a profu- 
sion of authorities, taken the part of this 
obnoxious word, we may be pardoned 
if we vindicate anew the opinion we ex- 
pressed, and, perhaps, we may receive, 
from the curiosity of the reader, an at- 
tention which the importance of the sub- 
ject could not claim. 

And first, as to its Saxon origin and 
English usage. On the authority of 
Webster and Todd, the inference is 
drawn that Joan is an ancient English 
verb, for which /end has been substi- 
tuted in England, either by derivation 
or corruption ; and if, in this way, it is 
urged, “/oan has become obsolete there, 
that fact will not prove that it is not 

ure English, derived from the Saxon.” 
Che authority of Todd is thought to 
setile this matter. Let us see whether 
itis pure English, or whether any Saxon 
authority can be extended over it. 

It has been suggested, chiefly on the 
authority of Horne Tooke, a name re- 
markable in English philology, and never 
to be mentioned without respect, that 
loan is the past participle of the Anglo- 
Saxon verb Lenan, to lend, formerly 
written to lene. The two illustrations 
which he adduces from Dives and Pau- 
per, do not sustain this statement, nor 
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do the remains of the language and the 
highest authority on the subject. Bos- 
worth, in his copious Anglo-Saxon Die- 
tionary, mentions /en, lene, as the noun 
meaning a loan. Of the verb lenan, to 
lend, according to him, the participle is 
galende, and the past participle galen- 
ed, alened. In Lye’s Saxon and Goth- 
ic Dictionary (Dictionarium Saxonico et 
Gothico Latinum) by some regarded as 
the most successful contribution to philo- 
logy which England has made, we also 
find the noun den, lana, lene, a loan, 
and the verb /enan, tolend. In neither 
of these dictionaries do we find the 
noun used asa verb. The verb is never 
len, or loan, but always lenan. So, if 
we examine the earliest, and, perhaps, 
the most important monument of the 
Anglo-Saxon tongue, the paraphrase of 
the ancient monk Cedmon, composed in 
the eighth century, earlier even than 
Alfred’s translation of Boethius, we shall 
find the same result. We confidently 
assert that the Anglo-Saxon literature 
does not furnish an authority for the use 
of the noun as a verb. 

Following the stream of the Jan- 
guage from the misty mountain-top of 
a distant antiquity, as it first expands 
in the broad current of Chaucer, we 
shall recognize the same distinction. 
In the Sompnour’s Tale, we have the 
noun ; 

God be thanked of his Jone. 


In various other places the verb appears ; 
lene him of his owen good, 


rolo, " 
Freund so dere tts 
That hote culter in the cheminee here 
As lene it me. I have therewith to do. 
The Millere’s Tale. 
In these places /ene means lend. In the 
following passages it means grant, 
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Ther he is now, God lene us for to meet. 

The Pr oresse’s Tale. 
And God that maked after his image 
Mankinde, save and gide us all and some, 
And /ene this Sompnour goodman to become. 
It is believed that these are all the 
instances to be found in Chaucer of the 
use of this word. 

Thus far, no authority has presented 
itself for to loan; nor do we meet any 
until the quaint Guide into Tongues of 
John Minshiea, published in 1617, a 
rare and curious work, which we do not 
remember, however, to have seen cited 
as an authority. In this work appears 
** to lene, vide to lend,’’ and under the 
latter is a full explanation of the word 
in the eleven languages, to which this 
dictionary professes to be a guide. A 
little later we encounter the authority 
upon which ‘Todd relies. It is the fol- 


lowing sentence from the sermon of 


John Langley, a forgotten preacher, 
whose only title to be remembered by 
posterity is to be found in his illegiti- 
mate use of the English language in the 
following sentence : 

“He delivers up his people to their ene- 
mies, sometimes by way of location, /oan or 
letting; sometimes again by rendition, sale 
or utter alienation. By way of location or 
loaning them out; so we shall read in the 
book of Judges; he did often let out his peo- 
ple to the oppressor for their sins.” 


To these may be added Huloet, an 
unknown writer, whose usage can add 
very little of authority, also invoked by 
Todd. He is said to have resorted to 
the word ‘‘ loned.”’ By virtue of these 
authorities, Todd ventures to enroll the 
word as a part of the English language, 
though he adds that it is *‘ not now in 
use.”’ 

Dr. Johnson, who has done so much 
to impart stability and purity to the E:ing- 
lish language, did not admit the word 
into his dictionary. Nor has Richard- 
son admitted it into his extensive work, 
though his was published since ‘Todd 
had claimed this word as a part of the 
language. 

The following sentences, from the 
examples given by Johnson and Richard- 
son, further illustrate the usage of the 
language. 

“Interest would certainly encourage the 
lender, to venture in such a time of danger.” 

Apptsox. 

“ What then will be the unavoidable con- 

uence of suchalaw? It will make the 
difficulty of borrowing and lending much 
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greater; whereliy trade (the foundation of 
riches) will be obstructed.” Locke. Of 
lowering of inte rest. ; 

“The stock which is /Jent at interest js 
always considered as a capital by the lender. 
Saitn’s Wealth of Nations, B. I. c. 4. 

“ There exists no reason in the law of na 
ture, why a man should not be paid for the 
lending of his money, as well as any other 
property into which the money might be con 
verted.” Patey’s Philosophy, B. IIL. part 1, 
c. 10. 

“Pll lend it thee, my dear, but have no 
power to give it from me.” All's Well that 
ends Well, 

Shakspeare, Paley, Adam Smith, 
Locke, Addison! It is the usage of 
classics like these, that gives a sanction 
to words ; admitting, as we do, the Ho- 
ratian rule, 

Usus est jus et norma loquendi. 


New circumstances, and new forms of 
life may naturally call into being new 
expressions ; but the circulation of these 
must be sanctioned by necessity, and by 
the usage of writers and speakers of the 
highest authority —as coin becomes a 
legal tender only when it has received 
the stamp of the sovereign power. 

And next, let us consider the Ameri- 
ean usage which has been vouched by 
the supreme court of New Hampshire. 
The earliest is that of Dr. Ramsay, who 
employs the verb fo Joan in his history 
of the American Revolution. It is not 
a little singular that, when this work 
was republished in London, the Eng- 
lish editor, in a preface, alluded to this 
obnoxious word, classing it ** among 
those American verbs, which the Eng- 
lish have altogether declined to adopt, 
and which appear to be verbs invented 
without any apparent reason.”’ 

But the chief stress has been laid 
upon the usage of the courts. It is not 
to be doubted that examples, as plenty 
as blackberries, may be accumulated 
from the Reports, in favor of any vicious 
usage of language. Courts and law- 
yers have never been distinguished for 
elegance or purity of speech. From 
the satire of Martinus Scriblerus to the 
exaggerations of Punch, the vocabulary 
of the bar has been made the theme of 
ridicule. Jeremy Bentham spoke of 
the flash language of the law. But 
let us answer the precedents cited, by 
the words of an eminent English judge 
pronounced from the bench. ‘‘ One of 
the counsel did attempt to insist, that 
the word any grammatically means any 
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two; that it is a plural word, unless the 
word one is added to it; and, as AN AU- 
THORITY ¢o prove that, the language of 
the decrees of this court is referred to; 
an authority which Dr. Johnson would 
hardly have admitted.’ Per Sir Rich- 
ard Pepper Arden (Ld. Alvanly), Eaton 
v. Lyon, 3 Vesey, 694. 

To loan is sometimes justified on the 
ground that it has a different shade of 
meaning from ¢o lend ; but the sentences 
quoted above show satisfactorily that 
the latter word legitimately applies to 
all the eases in which to Joan is used, 
even according to its largest American 
signification. This word is then, clearly 
superfluous and unnecessary, at the 
same time that it is not sanctioned by 
the classics of our literature. There 
are some remarks of Coleridge, in his 
Table Talk, which forcibly apply to it. 
‘*T regret to see that vile and barba- 
rous vocable talented, stealing out of the 
newspapers into the leading reviews 
and most respectable publications of the 
day. Why not shilinged, farthinged, 
tenpenced, &e.* The formation of a 
participle passive from a noun is a li- 
cense that nothing but a very peculiar 
felicity can excuse. If mere conve- 
nience is to justify such attempts upon 
the idiom, you cannot stop till the lan- 
guage becomes, in the proper sense of 
the word, corrupt. Most of these pieces 
of slang came from America.’’ In the 
present case nothing like convenience 
can be urged in favor of the popular 
innovation. 

It may be asked if the usage of Amer- 
ican writers may not give a sanction 
to a word. Clearly, yes; but it must 
be the usage of writers of authority, 
whose style is a model of correct and 
elegant composition, and whose souls are 
attuned to all the hidden harmonies of 
speech. But they would be the last to 
exercise such a right. Where they do 
not venture, however, multitudes, and 
even grave courts, rush in. 

It will be clear, from this survey, 
that the verb ¢o Joan is not an integral 
part of the English language. It may, 
perhaps, form a part of that American 
LANGUAGE in which it seems the learned 
commissioners for revising the laws of 
New Hampshire, consisting of one or 
more members of the supreme court, 
proposed to require the publication of 
their laws. 


Our remarks have necessarily assum- 
ed very much the appearance of acento ; 
and we cannot conclude them more ap- 
propriately than in the words of the in- 
defatigable Richardson, in the preface 
to his dictionary. ‘* No task of dull 
diligence presents a more prompt re- 
ward than that of augmenting our cata- 
logue of words. Latinisms, Grecisms, 
Americanisms, all formed upon the same 
principles of construction, which guided 
our early scholars in the choice of 
words, now in ordinary use, might be 
struck off as if by the magie power of 
machinery; our language might be 
crowded with swarms, to satisfy the 
cravings of pedantic affection.”’ c. s. 


Mr. Dvponceau’s Witt.—The Penn- 
sylvania Law Journal contains a portion 
of Mr. Duponceau’s will. After various 
legacies of books and money to the Ath- 
enexum, the Philosophical and Histori- 
cal societies, the _ Academy and 
Law Association, and the disposal of 
his residuary estate to relatives, he 
says: — Having thus disposed of my 
worldly property, | take the liberty to 
recommend to my brethren of the bar, 
The Law Academy of Philadelphia, that 
they may take it under their special 
protection, so as to make it as useful as 
possible to the progress of our noble 
science. A law professorship has long 
been wanted in this city ; several of the 
states have the advantage of us in this 
respect. I recommend this important 
subject to the friends of the legal sci- 
ence, and who are desirous of making 
it redound more and more to the honor 
of Pennsylvania. The Historical Soci- 
ety of Pennsylvania is in danger of per- 
ishing for want of support. While al- 
most every other state has an historical 
society, shal] it be said that Pennsylva- 
nia wants one! Under the auspices of 
its illustrious founder, William Rawle, 
it has produced interesting and valuable 
memoirs. The honor of the state re- 
quires that the work should be continu- 
ed. I recommend to them to increase 
the number of their members and _per- 
haps to raise the annual subscribers to 
five dollars. I would also recommend 
to them to apply for aid to the legisla- 
ture. None would be better able than 
a committee from their body to continue 
the publication of our ancient records, 
so honorably begun and which appears 
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to be suspended. Science and litera- 
ture are the glory of a state : canals and 
railroads are perishable. ‘The noble 
aqueducts and temples and roads of the 
Greeks and Romans have perished, but 
their literary fame will last forever. If 
England were sunk into the ocean, her 
fame would be perpetuated by the works 
of their admirable historians, philoso- 
phers. and poets. Let those whose 
minds are impressed with these feelings 
exert themselves and act. I hope the 
annual celebration of the landing of the 
great William Penn may not be discon- 
tinued, and that the society will revive 
under better auspices than have for some 
time attended it. Might it not be re- 
modelled, and united to the Historical 
Society! The American Philosophical 
Society have only to pursue their pre- 
sent honorable course. ‘The above ob- 
jects being near my heart, I have ven- 
tured to give vent to my feelings upon 
them: perhaps it is out of place, but 
my heart is full and I could not help it. 


Cuier Justice Witirams. At the 
close of the June term of the Boston 
municipal court, on the 18th ult., the 
chief justice of the court of common 
pleas retired fromthe bench. We have 
had frequent occasions to speak of the 
admirable juridical qualities of this gen- 
tleman, and can only renew an expres- 
sion of our regret that the public are 
about to lose his valuable services in a 
position of which he has been the pride 


and ornament. After the business of 


the term was concluded, Mr. Parker, 
the district attorney, addressed the court 
as follows : — 

May it please your Honor, — The 
officers of the court and the gentlemen 
of the bar practising in the municipal 
court of the city of Boston, learn with 
great regret, that this term, indeed this 
day, is to witness the last of your judi- 
cial labors in this court, and that your 
resiguation as a judge is now to ter- 
minate your office. This is an event 
we cannot but deeply lament, as some 
of us, in common with others, in every 
county of the commonwealth, have for 
a quarter of a century admired the un- 
deviating impartiality, the extensive 
learning, the gentlemanly courtesy, the 
sound and lucid exposition of the law, 
the perennial dignity, uncommon ability 
and untiring industry, with which for 


that length of time you have discharged 
the prdicial function to the satisfaction 
and benefit of your fellow citizens. We 
also sincerely lament the causes which 
have led to your resignation in the midst 
of your usefulness and the plenitude of 
capacity. In parting with you as a 
judge, we beg leave to tender you the 
testimony of our unfeigned respect per- 
sonally, and to offer you our best wish- 
es for your future prosperity and happi- 
ness. Permit me also to state, that | 
understand the gentlemen of the bar 
practising in the court of common pleas, 
intend to take another occasion else- 
where to express their sentiments of re- 
spect to you. 


To this the chief justice made the 
following reply : — 


It is not in my power, sir, to give ade- 
quate utterance to my grateful feelings 
towards the officers of this court, and 
the members of the bar who practise 
here, for this spontaneous assurance of 
their undiminished confidence and re- 
spect. I can only beg you to accept, 
for them, my heart-felt thanks for their 
good wishes, and for yourself, person- 
ally, my grateful acknowledgments for 
the kind manner in which you have ten- 
dered them. 

It is true that my judicial functions 
are now to terminate. The direction 
which I shall give for the final adjourn- 
ment of the court this day, will be the 
last act of my judicial life, and the proe- 
lamation by which that adjournment 
will be announced, will, in effect, an- 
nounce my retirement from judicial 
labor. Ieed not, on this occasion, ad- 
vert to the circumstances which have 
led to my resignation. They are well 
known, and [ trust my motives are duly 
appreciated. 

This day completes a quarter of a 
century since the date of my first judi- 
cial appointment. On looking back 
through this somewhat protracted peri- 
od of judicial service, I am conscious of 
many imperfections and infirmities, but 
my conscience bears me witness that 
my desires and efforts, however hum- 
ble and unavailing, have been sincerely 
and honestly devoted to the faithful and 
acceptable discharge of the duties of my 
station. The assurances | have re- 
ceived, here and elsewhere, from those 
who have witnessed, and are capable of 
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appreciating my labors, that they have 
not wholly failed of their object, will 
remain among the most cherished recol- 
lections of my life. 

1 retire from the station I have so 
long occupied, with mingled emotions 
of pain and pleasure. Its duties are 
arduous; its labors severe and almost 
incessant ; its responsibilities are great, 
and | have felt their pressure. But it 
has its compensations, which lighten its 
burdens and alleviate its cares. It is an 
honorable station — at least sufficiently 
so to satisfy my ambition; it leads to an 
acquaintance with the wise and good 
in all parts of the commonwealth ; and 
the gratification arising from the pro- 
tection of innocence,the redressof wrong, 
and the administration of justice is, by 
no means small. ‘These labors, respon- 
sibilities and pleasures, 1 now relinquish 
to my successors. May they perform 
the labors and discharge the duties with 
greater ability and success, and may 
they enjoy the pleasures with more in- 
tensity and in greater perfection ! 

For the attentions | have received 
from the officers and members of the 
bar of this court, and of the other courts 
of this commonwealth; for the aid, as- 
sistance and faithful coGperation of ju- 
ries; for the measure of confidence re- 
posed in me by the people and govern- 
ment of this commonwealth, | take this 
occasion — the last of the kind that may 
ever occur to me — to express my grati- 
tude. In return for all these favors, I 
now tender my humble and continued 
exertions and codperation, in whatever 
station | may be placed, and wherever 
my lot may be cast, for the support, 
preservation, defence and improvement 
of all our cherished institutions. 


Insorvent Law or Massacnvsetts. 
— Several months ago a point came be- 
fore Chief Justice Shaw in regard to 
some of the powers of masters in chan- 


cery. It was the case of a writ of 


habeas corpus granted to the petitioner, 
Charles W. Thompson, who alleged 
that he was illegally held in prison at 
Lowell, by Jefferson Bancroft, a deputy 
sheriff and jailor. It appeared in evi- 
dence, that some creditors of Thompson 
had instituted proceedings against him 
and partner, in invitum, under the insol- 
vent act of Massachusetts, before George 
Washington Warren, Esq., a master in 
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chancery, and had chosen an assignee, 
and a second meeting of the creditors 
had been appointed. Notice of the first 
meeting was given to the insolvents, 
but they not appearing to file their sche- 
dules according to the act, the master 
ordered the assignee to call a second 
meeting, and to notify the insolvents, 
personally, commanding them to appear 
and file their schedules, and submit to 
an examination. This they neglected 
or refused to do, and the master then 
issued his warrant, ordering the impri- 
sonment of Thompson until he submitted 
to the order, and submitted himself to 
examination. 

Three objections were made to the 
warrant : — (1.) ‘That the order was di- 
rected to the assignee, and not to the 
insolvent, as it should have been. 
(2.) ‘That the insolvegt was entitled to 
a payment of his fees before he could 
be compelled to attend, which in this 
ease had not been paid. (3.) That the 
portion of the warrant, which required 
his imprisonment till he obeyed the or- 
der, was inconsistent, and, from its be- 
ing impossible for him to obey an order 
to appear at a period which had passed, 
would keep him in perpetual imprison- 
ment, and for this reason was void. 
The chief justice gave the opinion of 
the court, which was against the objec- 
tions made by the petitioner, and ac- 
cordingly the prisoner was remanded to 
the custody of the officer. 


Wotch-Pot, 


It seemeth that this word hotch-pot, is in English a pudding ; 


for in this pudding is not commoniy put one thing alone, but 
one thing with other things put together. — Littleton, § 27, 
176 a. 


There appears to be some diiference 
in the practice of masters in chancery, in 
Massachusetts, under the recent amend- 
ment of the insolvent law. By the Act 
of 1838, the second meeting of creditors 
was to be held within three months from 
the date of the warrant, at which meet- 
ing the debtor was to receive his dis- 
charge if entitled to it. But by the 
amendment six months are allowed the 
creditors to file objections to the dis- 
charge. The question has arisen, whe- 
ther a second meeting ought to be called 
within three mouths, and if so, whether 
the debtor must take the oath, or whe- 
ther he can receive any and what certi- 
ficate of discharge. We believe some of 
the masters grant provisional discharges, 
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that is, a certificate that the debtor is 
discharged, provided the creditors make 
no objection within six months. The 
provision, that the creditors shell have 
six months to object, is opposed to the 
provision in the old law, that the debtor 
may be discharged in three months, and 
of course repeals that part of the old 
law, but the new law contains no provi- 
sion as to the time within which the se- 
cond meeting shall be called. The pro- 
vision in the new law, allowing the cre- 
ditors six months to object, is something 
of an anomaly, and our recollection is, 
that it was one of the sixteen amend- 
ments proposed in the house by one of 
the “practical men,” to the bill as it 
came from the senate. We will remark, 
that the new law is crude in the extreme. 
It was passed on the last day of the ses- 
sion ; and how the senate, where there 
was at least one master in chancery and 
one ex-master in chancery, could have 
sent down just such a law, passes our 
comprehension. That it passed the 
house, can surprise no one who knows 
anything of the course of proceedings 
there in relation to this law. 

Since the above remarks were in type, 
a decision has been made by the su- 
preme court on the very point referred 
to, tothe effect that the master is bound 
to call a second meeting within three 
months, for the purpose of allowing the 
debtor to take the oath, &c., but that 
the insolvent cannot have a discharge 
until six months have expired, unless 
the estate pays fifty per cent. We shall 
give the decision next month. 


The London Law Magazine, in re- 
marking upon the bills atlecting profes- 
sional interests, now before parliament, 
says: — There is lord Brougham’s bill 
for the appointment of a paid president 
and two paid vice-presidents of the judi- 
cial committee, which is not likely to get 
over the imputation under which it la- 
bors of being a job, and for his own spe- 
cial benefit ; though, for aught we know 
to the contrary, the imputation may be 
unmerited, and it seems clear that the 
appellate business will never be done 
with fitting regularity until a permanent 
judge is appointed. After what has 
passed, Lord Brougham could hardly 
take the presidency, if it were offered 
him ; but Mr. Pemberton Leigh might 
be induced to take it; or, perhaps, con- 
sidering the recent improvement in the 
court of exchequer, the eminent judicial 
qualities of Baron Parke might now be 
more advantageously employed than in 


the duties of a puisne judge. We pre- 
sume the new president would be raised 
to the peerage, in order to confer due 
dignity on the court. Indeed, one main 
object of the framer of the bill seems to 
be to enable the new president to walk 
out of a room before a duke. 

Ofthe society for promoting the amend- 
ment of the law, to which we alluded 
last month, a tory law journal remarks, 
in a sneering tone, as follows :—A so- 
ciety for promoting the amendment ot 
the law has just been formed under high 
auspices, though not quite so high as the 
list of honorary members would lead the 
uninitiated to suppose; for we believe 
every gentleman who had a distinguis!- 
ed foreign jurist for a friend, or wished 
it to be supposed that he had, put him 
down without ceremony. However, 
Lords Brougham and Campbell are both 
members, so that the society will in one 
respect resemble the happy family in 
Trafalgar Square. We own we expect 
little from it. The parliamentary mem- 
bers might make motions or speeches ; 
the non-parliamentary members might 
communicate their notions through the 
press, and no good can be effected by 
reading over their lucubrations to a se- 
lect circle in a room. 


Messrs. Little & Brown, of Boston, 
have issued the first number of a Quar- 
terly Advertiser of Law and Miscellane- 
ous Books, which they propose to con- 
tinue and distribute gratuitously ; and 
they give notice that gentlemen of the 
profession and the trade, who wisk to 
announce any law book, or to give notice 
of proposed works relating to the law, 
shall always have the use of their col- 
umns for that purpose, if their commu- 
nications are sent free of expense. 


The first part of Volume XI. New 
Hampshire Reports, is just published, 
and contains the cases from the July 
term, 1840, Grafton, to the December 
term, Rockingham, in the same year. 


At the present term of the circuit court 
of the United States, in Boston, the judg- 
ment of the district court in the case otf 
the United States v. Kimball, (ante p. 32) 
was affirmed. 


James D. Hallyburton, of Virginia, has 
been appointed by the President, by and 
with the advice and consent of the sen- 


ate, to be judge of the eastern district of 


Virginia. 
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